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CARLO LORDONI, 


| Plaintiff, 
1974 Civil Action 
~against- ; No. 3169 
| WASHING POST COMPANY, JACK 
| EGAN, and B.C. BRADLEE, COMPLAINT 
; —— 
| Defendants. Plaintiff Demands 
| Trial by Jury _ | 
lei eee eh Pn ee ee x ! 
| NATURE OF TRE ACTION 
| 1. This action is for libel and defamation of the i | 
Plaintiff by the Defendants. ; 
PARTIES AND THEIR SITUS 
| 2. Plaintiff, CARLO BORDONI ("“BORDONI"), is a j i 
{ - citizen and resident of the Country of Italy and resides at 
} ! 
- j ; : , : 
‘ { 29 Via Mose Bianchi, Milan, Italy. | 
, i 
| 
‘ | 3. Upon information and belief, Defendant, WASHINGTON 
‘ 
POST COMPANY ("WASHINGTON"), is a corporation organized and 
| existing under the laws of the District of Columbia and maintains - 
bo] 
an office at 430 Madison Avenue, New York, New York, and is 
2 
} , , , , : Wee : ‘ 
: | doing business within this judicial district. | 
{ . . . 
{ 4. Upon information and belief, Defendant JACK EGAN 
I 
° | ("EGAN") is an employee of Defendant, WASHINGTON and has his 
offices at 1150 15th Strect N.W., WASHINGTON, D.C. and is 
doing business within this judicial district. | 
i 
HI | 
5. Upon information and belief, Defendant, B.C. '  @ 
} 
{ ‘ 
} BRADLEF ("BADLEE") is an employee of Defendant, WASHINGTON 


i is A 4 | 4 
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and has his offices at 1150 15th Strect N.W., WASHINGTON, D.C. 


' 
i. and is doing business within this judicial district. | 


“{ 6. The matter in controve. iy exceeds, exclusive 


of interest and costs, the sum of $1v,000. 


——_—— eS 


: a . 
: ' BACKGROUND OF THE PARTINS 


t ’ , : 
; 7. For many years BORDONI has been in the business 
i . 
! . . . . . . 
of domestic banking, international banking, economics and 


} 
iy monetary matters and is an acknowledged expert in thes. areas. 
y g E 
| 


| 
: i 
| } &. In his acknowledged position as an international 
{ oe : : : , 
j; monetary, banking and financial expert, BORDONI has edited a 
i! | 
oh . 5 .* " : | 
} monthly financial review and has authored a number of ‘ 
; | 
i , | 
| i} articles concerning monetary and economic matters [which 
' 
:! e i 
| i have been published in various monthly reviews and newspapers). 
Pe : : 
| ! 
if 9. BORDONI has been an officer and/or director 
| \ | . erro , | 
‘ i of a number of international banking and financial institu- 
| ‘ . i 
| 3 


i, tions including Credito Italiano, Monte dei Paschi @i ‘:iena; 
/ ‘ 

| ij Swiss Israel Trade Bank, London and Geneva, First National 2 
| City Bank, Milan; Moneyrex, Milan; Banca Unione, Milan; and 
Amincor Bank, Zurich. BORDONI was also the Managing pirector 


Pa" | of SOCIETA GENERALE IMMOBILIARE ("SOCIETA"), a real estate 


+ gnd financial institution with its principal office in Rome, 


Italy. © 
. . 

I ‘ 
\! 10. As Managing Director of SOCIET*, BORDONI was i 
{i 
jj a member of its Executive Committee and the Managing Nirector 
'j ° 

+ and Chief Operating Officer of all its Italian and foreign 
‘ 

} subsidiaries with the primary responsibility of engaging in 


li commercial and investment banking on their behalf. : 


12. As a director and/or officer of the aforesaid 
banks and fina’‘ial institutions, BORDONI has dealt with 


some of the largest banks in the world in the areas of 


{ 
‘international banking’ and monetary transactions and among 
other things was responsible for the founding and growth 
of the Milan branch of First National City Bank and the 
growth of Banca Unionc.-: ; 
{ 
12. On or about August, 1972., BORDONI was elected 
as an outside member of the Board oi Directors of FRANKLIN 
} 
NEW YORK “oRP. ("FRANKLIN"), a holding company, whose i 
principal subsidiary is FRANKLIN NATIONAL BANK, (the "Bank"). 
In addition, since 1972, BORDONI has been a member of 
: ? , ’ 
FRANKLIN 's International Executive Committee, which is : 
composec of certain members of the Board cf Directors of 
FRANKLIN and the BANK. 


13. BORDONI, as an outside member of the Board of 
Directors of FRANKLIN, was never involved, directly or in- 
directly, in: (a) the daily internal financial affairs or 
daily financ’al transactions of FRANKLIN or the BANK; (b) the 
internal management of FRANKLIN or the BANK; or (c) the per- 
formance of any duties on behalf of FRANKLIN or the BANK 


except those duties of an outside director of FRANKLIN. 


14. Due to his reputation, finincial and banking 


acquaintances and contacts in the European financial comnunity, 


BORDONI assisted in the placement of .pproximately 750,000,000 


Euvrodollare funds into the London, England und Nassau, Bahamé 


PI 


branches of the BANK. 


— ee 


| 
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15. From time to time during the relevant periods 


he-cin set forth, the BANK cngaged in foreign currency exchange 


transactions. At no tine prior to his clection as an outside 


director of FRANALIN, during his directorship or subsequent to 


his 1<-signation as a director of FRANKLIN, was BORDONI responsi- 
, I 


ble fe: any foreign currency transaction to which the BANK was 


a party. 


1é. As an outside dire-cor of FRANKLIN not involved 


in the internal management of FRANKLIN or the E\NK, BORDONI, at 


or prior to.meetings of the Board of Directors of the Interna- 


tional Executive Committee of FRANKLIN, was furnished information 


concerning the financial condition of the BANK and FRANKLIN. 


BORDONI as an outside cector, did not, directly or indirectly, 


participate in the preparation of any financial information or 
reports including, but not limited to balance sheets and sti * 
ments of profit and loss, as required by government regulatory 


agencies concerning FRANKLIN or the PANK. 


17. On June 21, 1974 BORDONI voluntririly submitted 
his resignation as a member of the Board of Directors’of 4 


FRANKLI! 


18. Upon information and belief, Defendant, WASHINGTON 


is the publishcr of a national newspaper, THE WASHINGTON POST 
("POST"), which is widely circulated threuyhout this judicial 


district and throughout the United States ane the world. 


19. Upon information and belief, Defendant, B.C. 
BRADLEE is employed by Defendant WASIIINGTON as Editor and is 


responsible for all articles appearing in the Journal. 


—_ er «+ 


—— 


t oo 
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20. Upon information and belicf, Defendant, 


EGAN is a reporter employed by Defendant WASHINGTON. 


AGAINST ALL DEFE? 


21. On or about the 22nd day of June, 1974, the 
Defendants wilfully and maliciously printed, published «nd 
circulated throughout this judicial district, the United 
States and the world a certain false, defamatory, malicious 
and libelous nowspaper article in the POST concerning BORDONI, 
which newspaper article is set forth herein as Exhibit A and 
which is incorporated by reference as if the entire newspaper 


article were set forth herein at length. 


22. The Defendants knew at the time of the printing, 
publication and circulation of the said article that the 
statements therein concerning BORDONI were false, defamatory, 


malicious and libelous. . 


23. The printing, publication and circulation 
of such article by De. ..dants has exposed BORDONI to public 
contempt and scorn, thereby causing him financial injury, 9 
embarrassment and humiliation, and the said article has 


impeached the character, honor, credibility, integrity and 


professional competence of BORDONI; and for all of said 


; reasons the said article is libelous per se. 


24. The Defendants' printing, publication and 
circulation of the aforesaid article did proximately cause 
damage to BORDONI by reason of his subsegucnt embarrassment, 


and humiliation and impeachment of his character, honor, 


- 


7 A 8 ie 
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credibility, integrity ond professional competence and 4), 


reason of tht «aforesaid wilful act on the part of the 
Defendants knowing that the article and the statements therein 
concerning PORDONI were false, defamatory, malicious and 


libelous, EORDONI is entitled to recover exemplary damages 
L 


RAQGCSs 


res from the Defeniants in the sum of $2,500,000. 


FOR A SECOND CLAIM FOR RELIEF 


LI 
_AGAINST ALL THR DEFENDANTS 


aoe eer entas aeemeeteenenes iene amare 


- "2°95 ,? * BORDONI repeats and realleges each and every 
allegation set forth in Paragraphs 1] through 2], inclusive 
of this Complaint with the same force and effect as if the 


said paragraphs were set forth herein in full. 


26. The article so published concerning BORDONI 
is false and defamatory, and the Defendants printed, published 
and circulated the said article in reckless disregard of the 


truth. 


27. The printing, publication and circulation of 
such article by Defendants has exposed BORDONI to public 
contempt and scorn, thereby causing him financial injury, . 
embarrassment and humiliation, and the said article has 
pone the character, honor, credibility, integrity and 


professional competence of BORDONI; and for all of said 


reasons the said article is libelous per se. 


28. The Defendants' printing, publication and circu-: 
lation of the aforesaid article did proximately cause damage to 
BORDONI by reason of his subsequent embarrassment and humiliation 


and impeachment of his character, honor, credibility, integrity 


’ 


and professional competence and by reason of the aforesaid 

wilfvl act on the pact of the Defendants in printing, publishing . 
and circulating the said article and the false, dafamatory, 
malicious and libelous statements therein concerning BORDONI 

in reckless disregard of the truth, BORDONI is entitled to 
recover exemplary damages from the Defendants in the sum of 


$2,500,000. 


FOR A THIRD CLAIM FOR RELIEF 
_AGAINS' » THE DEFENDANTS 


29. BORDONI repeats and realleges each and every 
allegation set forth in Paragraphs ] through 21, inclusive 
of this Complaint with the same force and effect as if the 


said paragraphs were set forth herein in full. : : e 


30. The said article so printed, published and 
circulated concerning PORDONI is false and defamatory. 


31. At the time of such printing, publication and 
circulation of the said article, Defendants knew or could have 
ascertained with the exercise of reasonable care, that the said 
article as it pertained to BORDONI was untrue, but instead 
Defendants acted recklessly and/or negligently in publishing 
such article without investigating the truthfulness of the 


statements concerning BORDONI. 


32. It is well-known.in the financial community 
that FRANKLIN is a publicly.owned company whose stock was 
traded on the New York Stock Exchange and is required to file 
periodic reports with the said Exchange and various Federal 


regulatory agencies. 


| 
| 
' 
| 
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33. By the said article, the Defendants meant, 
intended to mean and were understood to mean, by persons reading 


the said article, that BORDONI had participated in criminal acts 
' I Ci 


‘in violation of certain Federal banking statutes and cther 


Fedcral statutes, rules and regulations, including but not 
limited to disclosure requirements to which public and — 
corporations such as FRANKLIN and the BANK are subject. 

34. The printing, publication and circulation of 
such article iby Defendants has exposed BORDONI to public 
contempt and scorn, thereby causing him financial injury, 
embarrassment and humiliation, and the said article has 
impeached the character, honor, credibility and integrity 
and Kintewalonni competence of EORDONI; and for all of said 
reasons the said article is libelous per se. 


35. The Defendants’ printing, pullication and 
circulation of the aforesaid article did proximately cause 
damage to BORDONI by reason of his subsequent embarrassment, 
humiliation and impeachment of his character, honor, credibility, 
integrity and professional competence and by reason of the 


aforesaid wilful act on the part of the Defendants knowing 


that the article and the statements therein concerning 


BORDONI were false, defamatory, malicious and libelous and/or 
in acting in reckless disregard of the truth or negligently, 
BORDONI is entitled to recover exemplary damages from the 


Defendants in the sum of $2,500,000. 


FOR A FOURTH CLAIM FOR RELIEF 
AGAINST ALI: DEPENDANTS 
36. BORDONI repeats and realleges each and every 
allegation set forth in Paragraphs 1 through 21, inclusive 
of this Complaint with the same foree and effect as if the 


said par’ graphs were sct forth herein in full. 


COMPLAINT : ‘ 


‘ 

oo ees A ll / . on 
| 

1 

i! 

| 


: 37. The said article so printed, published and 


' 
| 
e circulated concerning EORDONI is false and defamatory. 


is 38. The printing, publication and circulation 

of such article by Defendants has exposed BORDONI to public 
conteript and scorn, thereby causing him financial injury, 
embarrassment and humiliation, and the said article has 
impeached the character, honor, credibility, integrity and 
professional competence of BORDONI; and for all of said | 


‘| reasons the said article is libelous per se. 


39. By reason of the foregoing libel on the 
character, honor, credibility, integrity and professional 
competence of BORDONI, he has been ceused to suffer great 
mental anguish and suffering, personal humiliation, public 
contempt, scorn, impairment of reputation and standing in 
the community, disgrace and impairment of reputation among 
his friends, business associates and international bankers, i i 
and he has had his competence, integrity and reputation as 
an international banker and financial and monetary expert 


questioned all to his damage in the sun of $5,000,000., H 


AGAINST ALL DEFENDANTS 


1 

t 

| 

? 

{ 

| FOR A FIFTH CLAIM FOR RELIEF 
40. BORDONI repeats and realleges each and every 
. 

{ 


allegation set forth in Paragraphs 1 through .20, inclusive 
of this Complaint with the same force and effect as if the 


Saic paragraphs were set forth in full. 


41; On or about the 2Gth day of June, 1974, the 


' Defendants wilfully and maliciously printed, published and P 
i circulated throughout this judicial district, the United 
States and the world a certain false, defamatory, malicious 


:and libelous newspaper article in the PosT concerning LORDONI, 


6; 


. 


© 


which newspaper article 


‘ 
fi 
} ments therein concerning 
} 
i 


Malicious anda libelous. 


43. ‘he print 
such article by Defendan 
contempt and scorn, ther 
embarrassment and humili 
| ‘impeached the character, 


‘ 

| 

‘ 

j 

j 

ii professional competence 
| reasons tne said article 


{ 

i 

i 

j circulation of the afore 
; 

damage to BORDONI by ‘rea 
! 

i| and humiliation and impe 
credibility, integrity a 


Defendants knowing that 


and libelous, BORDONI is 


A 
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is set forth hercin as Exhibit B 
i ; . : , , 

} and which is incorporated by reference as if the entire 
j 

‘ 


newspaper article were set forth herein at length. 


42. The Defendants knew at the time of the orintin 
I J 


publication and -circulation of the said article that the state- 


BORDONI were false, defamatory, 


ing, publication and circulation of 
ts has exposed BORDONI to public 
eby causing him financial injury, 
ation, 1 the said article has 
honor, credibility, integrity and 
of PORDONI; and for all of said 


is libelous per se. 


44. The Defendants'.printing, publication and 


Said article did proximately cause 

son of his subsequent embarrassment 
a bt J 

achment of his character, honor, 


nd professional competence and by 


the article and the statements 


i 
reason of the aforesaid wilful act on the art of the 
{ : P 

| 

} 

| 

’ 

H 


therein concerning BORDONI were false, dafamatory, malicious 


entitled to recover exemplary 


{ damages from the Defendants in the sum of $2,500,000. 
FOR A SIXTH CLAIM FOR RELIEF 


GAINS? ALL DEFENDANT'S 


i, 45. BORDONI repeats and realleges each and every 


allegation set forth in 


Paragraphs ] through 20, inclusive, 
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and Paragraph 41 of this Complaint with the same foree and 


‘effect as if the said paragraphs were set forth herein in full. 


46. The article so published concerning BORDONI is 
false and defamatory, and the Defendants printed, published 
and circulated the said article in reckless disregard of the 


truth. 


47. The printing, publication and circulation of 
such article by Defendants has exposed EORDONI to public 
contempt and scorn, thereby causing him financial injury, 
embarrassment and humiliation and the said article has 
impeached the character, honor, credibility, integrity and 
professional competence of BORDONI; and for all of said 


reasons the said article is libelois per se. 


48. The Defendants' printing, publication and 
circulation of the aforesaid article did proximately cause 
damage to BORDONI by reason of his subsequent embarrassment 
and humiliation and impeachment of his character, honor, 
eredibility, integrity and professional competence and by 
reason of the aforesaid wilful act on the part of the 
Defendant in printing, publishing and circulating the said 
article ana the false, defamatory, malicious and libelous 
statements therein concerning BCRDONI in reckless disregard 
of the truth, BORDONI is entitled to recover exemplary 
damages from the Defendants in the sum of $2,500,000. 


FOR A SEVENTH CLAIM FOR RELIEF 
, AGAINST ALL DUI 


IMAM 
Wisd\ied 


49. BORDONI repeats and realleges each and every 


allegation set forth in Paragraphs ] through 20 and Paragraph 


’ 
] e , ; 
¥ , Cy he gee 
‘ f = te A 14". $ 
\ - COMPLAINT 
| ! 
i 


41, inclusive, of this Complaint with the same free and 


effect as if the said paragraphs were set forth herein in full. 


50.° The said article so printed, published and 
circulated concerning BORDONI is false and defamatory. 


‘ 


51. At the time of such printing, publication and 
circulation of the said article, Defendants knew or could have 
ascertained with the exercise of reasonable care, that the said 
article as it pertained to BORDONI was untrue, but instead 
Defendants acted recklessly and/or negligently in publishing 
such article without investigating the truthfulness of the 


statements concerning BPORDONI. 


Say Th is well-known in the financial community 
that FRANKLIN is a publicly owned company whose stock was 
traded on the New York Stock Exchange and is required to 
file periouic reports with the ,said Exchange and various 
Federal regulatory agencies. 


53. By the said article, the Defendants meant, 
) 


intended to mean and were understood to mean, by perscns reading 


} 

i 

{ 

| 

fF the said article that BORDONI had participated in criminal acts 
| in ‘violation of certain Federal banking statutes and other 

7} Federal statutes, rules and regulations, including but not 

'. limited to disclosure requirements to which public and banking 


4; Corporations such as FRANKLIN and the BANK are subject. 


> 54. The printing, publication and circulation of 
‘| such article by Defendants has exposed BORDONI to public contempt 
and scorn, thereby causing him financial injury, embarrassment . 


and humiliation, and the said article has impeached the character, 


honor, eredibility, integrity and pxofessional competence of 
BORDONI; and for all of said reasons the said article is 
libelous per se. 


, ‘ 
55. The Defendants' printing, publication and 
circulation of the aforesaid article did proximately cause 


damage to BPORDONI by r 


0 


nason of his subsequent embarrassment 


and humiliation and impeachment of his charac ex, honor, 
credibility, integrity and professional competence and by 


reason of the aforesaid wilful act on the part of the 


> * 
; 


Defendants knowing that the article and 


concerning BORDONI were false, defamatory, malicious and 


libelous and/or in acting in reckless disregard of the truth 


or negligently, BORDONI is entitled to recover exemplary 


damages from the Defendants in the sum of $2,500,000. 
g 


FOR AN EIGHTH CLAIM FOR RELIEF 
AGAINST ALL DEFENDANTS 


56. BORDONI repeats and realleges each and every 
allegation set forth in Paragraphs ] through-20 inclusive, 


and Paragraph 41 of this Complaint with the same force and 
; s 


effect as if the said paragraphs were set forth herein in full. 


57. The said article so printed, published and 


circulated concerning BORDONI is false and defamatory. 


58. The printing, publication and circulation of 
such article by Defendants has exposed BORDONI to public 
contempt and scorn, thercby causing him financial injury, 


embarrassment and humiliation, and the said article has 


impeached the character, honor, credibility, integrity and 


the statements thcrein 
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professional competence of BORDONI; and for all of said 


reasons the said article is libelous per se 


59. By reason of the foregoing sibe) on the character, 


honor, credibility, integrity and professional] competence of 


iG’ 


BORDONI, he has been caused to suffer great mental anguish, 


humiliation, public contempt, scorn, disgrace among his fricnds, 


business associates and international bankers, and he has had 
his competencc, integrity ,and reputation as an international 


banker and financial and mo 


netary expert questioned all to his 


damage in the sum of $5,000,000. 


WHEREFORE, EORDONI demands judgment ag inst all the 
Defendants as follows: 


(a) $2,50° 000 as sunitive damages pursuant to the 
I =| E 


Claims for Relief hereinabove set forth; 


(b) $5,000,000 for compensatory damages pursuant to 
the Claims for Relief hereinabove set forth; 
(c) the cost and disbursements of Plaintiff in 


connection with this action; and 


° 
(a) such other and further relief as this Court may 


deem just and proper. 


Dated: New York, New York 
July JY 1974. ‘ 


DiFALCO, FIELD & O'ROURKE 


By David A. Field 
A Member of the Firm 
Attorneys for Plaintiff 
605 Third Avenue 
New York, New York 10016 
Tel. (212) 986-2434 
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] | UNITED STATES DISTRICT CCURT 


2 | SOUTHERN DISTRICT OF NEW YORK 
3 ae ii ek: ak. a ta ae he a a ee ee a 
3. 9 


4 CARLO LO“DANI, : 74 Civ. 
Plaintiff, 
5 | Ws : 
TUE NEW YORK TIMES COMPAIY, INC., 
6 A.M. RCSENTHAL and JOHN Nl. ALLEN, : 
| Defendants. 
4 e-em weernn ner enenern nnn = = Xf 
CARLO DURDONTI, 
aa || Plaintiff, : 74 Civ. 3169 
| Vv. 
9 1 WASHINGTC:] PCfT COMPANY, JACK EGAN : 
and B, PRADLEE, ° 
10 || Defendants. : 
11 CARLO BORDGII, 
| Plaintiff, : 74 Civ. 3170 
12 |} ~. 
| TWIN CONST WEWSPAPERS, INC., and : 


HARCLD GOLD, 
Defendants. : 


October 29, 1974, 
2 P.M. 


Refore: © 


Hon. Edward Weinfeld, 


District Judge. 
Appearances: 


DizvaLCO, PIEID & O'ROURKE, ESQS., 
Attorneys for Plaintiff, 
By: David A. Field, Esq., cf Counsel. 


CAHILL, GORDQI & REINDEL, ESQS., 
Attorneys for Defendant Mew York Times, 
By: Floyd Abrams, Esq., of Counsel. 
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WITLIAMS, CGINOLLY & CALIFANO, E=OS., 


Attorneys for Defendart Was>ington Post Company, 
By: Jcseph A. Califi .o, Jr., and 
Charles S. Rebb, Esq., of Counsel. 


AMEND & BEND, ESQS., 


Attorneys for Defendant Ivin Coast Newspapers, 
By: Richard L. Schmeidler, ksq., of Counsel. 
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THE COURT: Mr. Abrams, before you go ahead, ‘| 
wouldn't: it be more desirable for me to hear those defendant 
who are woving to dismiss on jurisdictional grounds? I don't 
you have raised the buicsiibiat ceeae -- | j 
MR. ABRAMS: I have not raised it, your Honor. { 
TIE COURT: Well, two defendants have raised it 
and I think I would like to hear that caine first because 
if the complaint doesn't meet jurisdictional requirements, 
I see no point if the plaintiff will he eamntied to amend 
in your arguing at this time. 
Now, the court has the responsibility entirely 
independent of counsel's position to make sure there is 
proper jurisdiction and a proper jurisdictional allegation. 
As I read these papers, there appears to be 
substance to it and I am not going to hear an argument on 
the merits of the case when the complaint is Sabeateuk 
so far as jurisdiction is concerned. 
MR. FIELD: If it please the Court, may I be 
heard, your Honor? 
THE COURT: Whom do you pleated 
Ma. FIELD: I am David A. Field, of DiFalco, 
Field & O'Rourke, counsel for Carlo Bordoni in each of these 
actions. 


I assume from what: you said there is a possibility 


—_ 


tS 


(oN) 


= 


on 


a 


~) 


a) 
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you might dismiss the ccmplaint for failure to plead 
sufficient jurisdiction. 

THE COURT: There is more than a possibility, 
there is a probability. As I have read the complaint, al- 
though it seems to me simple enough to make proper juris- 
dictional allegations, there is a shortcoming, ‘and the 
Suprene Court has been very precise on the function of 


the court to make sure there are proper jurisdictional 


allegations, 
Why there is any problem about it, I don't know. 
NR. PIELD: My only commeat on that, your Honor, 
is that I presume, although I don't wish to be too pre- 


sunpcuous, that your Honor will give us the right to amend, 


the coiplaint would be essentially the same comp} .int we now 
have before the Court. 

TiiE COURT: It may be, but I have a responsibility 
here and it has been thrust upon me by what « ll a some- 
What inartistic pleading if the jurisdictional factual 
underpinning.dces exist. If it does exist, I don't know 
what the problema was in not drafting the compla_nt properly. 

MR. FIELD: Of course, if your Honor feels power- 
less to revicw the rest -- 


THE COURT: I am not going to review any motion on 


AS 


J 
Ps | 


) 
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the merits where obviously if there is lack of jurisdiction 
the complaint has to be amended, It isn‘t proper procedure 
and I won't indulge in it. 

Since the defendant did raise the jurisdictional 
question, that is it. 

MR. FIELD: Would your Honor, if other counsel 
agreed to a Stipulation to an amendment of the complaint to 


allege jurisdictional grounds, hear the balance of the mies 


Tit COURT: Yes, if they agree upon it, if they 
will allow you to amend your complaint right in this 
argument so the jurisdiction is established and they make 
no motion directed to jurisdiction. 

IR, FIELD: May we have five minutes, your Honor?} 

THE COURT: Yes, and the court will take a recess 
in the meantime, 

(Recess) 

MR. FIELD: Your Honor, we met outside the courtroo 
and the defendants in each of the three cases have agreed 
with us that we may amend now the allegations as to juris- 
eae you like, your Honor, {f£ will read the amendments 
with reference to The New York Tiises case. 

Paragraph 3 is amended to read as follows: "Upon 
information and belief, the defendant New York Times 


Coiupany (Sines) is a corporition organized and existing 


= 8S B 


® 
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under the laws of the State of New York and maintains its ' 
principal place of business at 229 West 43rd Street, New 
York, New York, and is doing business within this iudicial | 
aistrict,“ 

Paragraph 4: "Upon inforniation and belief, 


Gefendant A.M. Rosenthal (Rosenthal) is a citizen and 


resident of the State of New york, is an employee of the 


defendant Times and has its offices at 229 West 43rd Street, 


New York, New York, and may be found within this judicial 


aistrict.* 


Paragraph 5 is amended to read: “Upon information 
and resident of the State of New York, is an employee of 


and belief, defendant John H. AJlen (Allen) is a citizen 
Street, Wew York, New York, and may be found within this 
judicial district." 
If your Honor please, with respect to the other ‘ 
two complaints, I will-read'at the time we:-argue the motions 


or whatever your Honor prefers. 

‘iii COURT: I bicaina Say this. You gentlemen wrote 
a letter to the court suggesting that under our local rules 
it be assigned to one judge. As you know, I agreed to take 


the assignment because the case assigned to me was the first 


one. {I wusn't avare of the fact that there were different 
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publications here and it seems to me that they may raise 


different issues, but as long as i have agreed to take then, 


1 will allow them to remain. I take it that the basis of 
your jurisdiction then is diversity? 

MR. FIELD: Yes, our Honor. 

THE COURT: This means that in the case against 
The Hew. York.Times, the-law of-the State of.New-York would 


apply? 


MR, FIELD: That is correct, your Honor. 


TIE COURT: Who are the other defendants? In 


the case against the Washington Post, what law applies there 


MR. FIELD: The Washington Post Company, which is 


the publisher, I understand has its principal place of 


‘business in New York City, although it is a Delaware 


ccrporation. 
>. 
THE COURT: Where was the publication? 
MR. FIELD: I think the publication was in this 


judicial district as well as Washington, D.C. 


‘Wi COURT: Who are the other separate defendants? 


MR. FIELD: The Journal of Commerce, your Honor, 


which we believe is a New York corporation. The publication 


was made here in New York and we are not concerned with 
the case against the Wall Street Journal because they have 


not made anv wotion at this time. 
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2 IH COURT: All right. 
b2 3 MR. ABRAMS: Your Honor, the Court has been served 
5 4 With a barrage of briefs in ait thcee cases and I think 
| 5 | I can keep my argument to 2 minimum, in light of the 
6 : briefing of both parties in The New York Times case. I 
7 | think it might be useful to outline at the beginning that 
8 |i this case which arises out. of a publication in the Times 
9 on June 24, 1974, of an article which I am holding in my 
10 hand with respect to -- 
| 11 THE COURT: I couldn't read it -- I wish lawyers 
12 would serve legible copies, although you had the text of 
13 it in your brief, You should look «et your papers before 
4 you submit them so you can submit clean copies. 
| 15 MR. ABRAMS: I will. I am sorry. 
| 16 The article is attached to the complaint and 
a) 
MW it is quote in our memorandum of law and the charge against 
18 the Times sounds in libel per se, but the parties are 
| 19 agreed that the complaint does not allege or purportto 
| 20 allege special damages and that, therefore, if it does not 
al properly sound in libel per se, that it should be dismissed. 
= The parties are also agreed, I think it is fair 
i to say, that the approach that should be taken by the Court 
” in reading the article.is to read it as a whole, and the 
25 


New York cases so state, 
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1 also think it is agreed, although somewhat 
Jess clearly, that the heart of plaintiff's contentions 
with respect to the Times relate to the innuendos which he 
draws froin the article and which in one case is asserted in 
the complaint and in all other cases is asserted in the 
Ineworandum of Jaw of the plaintiff. The one allegation as 
to which there is an innuendo pleaded in the complaint is 
in’ paragraph 33 of the complaint, which states that the 
Times article alleges that Bordon! had cepbiptinsbed in 
criminal act7 in violation of certain federal banking 
statutes -- 

THE COURT: Pardon me. What paragraph? 

MR. ABRAMS: Paragraph 33, your Honor. 

THE COURT: Go ahead, 

MR. ABRAMS: In paragraph 33 the allegation is 
made that by the article the defendants meant, intended to 
ean by persons reading the said article that Bordoni had 


participated in criminal acts in violation of certain federa 


banking statutes and other federal statutes, rules and 
regulations, including but not linited to disclosure 


requiraagits to its oublic and banking corporation to which 


Franklin and thez;bank:r are subject. 


Yhat is the only allegaticn in the complaint of 


an iannendo which plaintiffs pleaded in their complaint. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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I will turn to that one first. 

It seems to us, by a simple reading of paragraph 
33 of the complaint against the article in question, that 
one can conclude, and your lMonor should conclude, that 
the Times article makes no reference and draws no inference 
with respect to federal law, to disclosure requirements, 
banking laws of any sort, that there is simply no way that 
the Yimes article can be mid to pexrinit the innuendo which 
is stated in paragraph 33. in: have cited much case law in 
our brief to the effect that -innucndos may not expand upon, 
may not enlarge upon that which is in fact in an article 
said tc be libelous per se. 


We maintain that that is precisely what is 


‘occurring here and on the basis of many cases we cited, 


most of which involve far less egregious attempts at 
2 
expansion than here, that it should not be permitted. 

This was the only paragrapi of the complaint which 
pleads an innuendo. With respect to the rest, plaintiff's 
brief attempts to set forth what it is that the Times 
article is said to infer, 

THE COURT: Don't I decide this on the basis of 
innuende alleged in the complaint? 

MR. ABRAMS: Yes, your Honor, it seems to us 


you must dacide it on the bzsis of the complaint alone and 
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the case law is clear that with respect to paragraph 33 
you are entilled to, and indeed you must, compare para- 
graph 33 with the article. 

With respect to all the other innuendos, the 


law 15 clear, and we cite caces for the proposition, that 


stuted in the complaint. 

There are no other innuendos stated in the com- 
plaint and that being so, oie te put back on the words of 
the articles themselves, what the Appellate Division for 
the Third Department not so long ago called the naked words 
of the article itself. Those naked words are all before 
the Court. I won't go into them in any length, because 


‘they are amply briefed. The crux of what the Times says 


about the resignation of the plaintiff here is that, and 
a] 


the plaintiff's brief cannot try to state an innuendo not 


I an reading from the article, "whether the Bordoni resig- 
Wathen nie merely a part of the foreign exchange house 
cleaning or part of the downgrading of Mr. Sindona's in- 
fluence at Franklin could not be determined." That is not 
anything which states a count in libel per se, and I won't 
even procecd to the innuendos which plaintiff has alleged 
it is suggestive of, There is no basis and I don't know 
that plaintiff maintains thet apart from the innuendos he 


vould try to attach to this, that that does state a course 


b3 
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of action in libel per se. 

The same I think may be said for the rest of 
the allegations in the plaintiff's complaint as put against 
the article itself, 

The plaintiff do2s contend the matters are to 
be decided by juries and not by judges. Yet, as the Tracy 

- ‘ 
case cited in our reply brief demonstrated, a case involving 
Newsday, and other cases cited hy us, and I quote, "In 
brief, the question which an Selssstide raises, is, in all 
cases, a question not of tact, but, und innuendos," the 
court said there, may not enlarge upon the meanine of words 
SO aS to Convey a Meaning that is not expressed." 

We have a lot of examples in this case -- 

THE COURT: Well, you say it is a question of 
logic, but the cases say it is a question of law to be 


° 
determined by the court. 


MR. ABRAMS: Yes, your flonor, and we have cited 
cases to that erfect. 

The classic cases which are libel per se are 
contained directly in plaintiff's own briefs, They are 
cases such as the Moore case, in which someone is said to be 
mentally deranged, a case in which a businessman is accused 
of "extravagance" in his business dealings; the Ed Sullivan 


case, an 01d 1931 case in the New york State courts, in 


2A 


25 


| 
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Which it was said of Ed Sullivan, “He should hop back into 
Primo Carnera‘'s left shoe, Eduardo, until I read you again," 
in etfect accusing Ed Suliivan of being a press agent for 
Primo Carnexa, 

There are cases where plaintiff is accused of 
“reckless speculation," a bank accused of “inaccurate 
' 


accounting," and of an individual said to have been a former 


Daily Worker editorial writer, emplovee, and a campaign 
manzger for a Communist Sunt etndidere. 
fii COURT: Was this Gerson, if I remember? 
MR. ABRAMS: Yes, your Honor. 
NIL COURT: That goes back a long time. 


MR. ABRAMS: It is our contention before your 


‘Honor that the Times article is not defamatory, it simply 


doesn't state anything which can be the basis of a libel suit 


Beyond that, we maintain the innuendos stated in the memo- 
randum of law may not be considered but your Honor must 
consider the article itself taken as a whole as against the 
body of libel law we have cited to you. 

Finally, we have relied upon the so-called single 
instance rule and we have argued that at the very most 
what the Times article can by any inference be said to have 
intexred is that Mr. Bordoni was the director of the 


parcnt coupany of the Franklin Natioual Bank and gave 
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incorrect advice with respect to investing in foreign 
exchange transactions, In our main brief we cited one 
case, the Arnold-Bernard case, un article that indicated 
that the plainviff had advised the public to invest in a 
particular stock which had gone bad, and that case says 
this, the article referred to at ~ 5st one arguably in- 
correct decision and even.if the Court should hold that the 
complaint states a cause of action in libel per se, which 
we maintain it does not, plaintiff still would have been 
obliged to plead special damages, He has not, your Honor, 
and on that ground as well we uige the Court to dismiss 


the complaint 


MR. FIELD: If it please the Court, we believe 


‘that in determining whether an article is libelous per se 


as to any particular individual, the Court must look to 

93 
who this individual is. If Mr. Bordoni were a prize fighter 
the article would not be libelous to him, but we have 
alleged and for the purposes of this motion the defendants 
have adwitted that Mr. Bordoniis an international banker 


of solid reputation. He has been involved in the field for 


many years, We have also stated, and for purposes of this 


motion it is admitted by the defendants, that Mr. Bordoni 


had nothing at all to do with the responsibility for the 


foreign currency exchange transactions of the Franklin 
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Nations) Bank. | 
With that in mind, your Honor, we must look 

at the article to see whether or not it does defame Mr. 

Bordoni im his business reputation or competence, in addition 

to the fact as to examining it as to whether or not it sos 

by innucndo indicate that he may be guilty of violating 

some federal statute or sane revelation of a federal agency. 
THE COURT: Is there any particular portion of 

this article vou can point be alae you suggest warrants 

the innuendo that you attribute to the article taken as 

a whole? 
MR. FIELD: With respect to the criminality, your 


Honor. There is a part in the article, on page 6 of our 


‘bricf -- 


TH° “CRT: I am referring to your paragraph 33. 
You state hat by the article, and you are tuahtine with 
the parayraph Mr. Abrams read, defendant meant, intended 
to mean or understood to mean by persons reading the said 
article that Bordoni had participated in criminal acts in 
violation of the federal banking statutes and other federal 
Stututes, rules and regulations, including but not limited 
to disclosure of claims which public and banking corporation 
such aS Franklin are subject, 


Which specific portions of this article do you say 


o 


19 


21 
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warrant the innuendo? 

MR, FIELD: Your Honor, ficst, if I may precede 
my answer with a statement that t'. Washington Post is 
a sophisticated newspaper --- 

118 COURT: We are talking about the Times? 

HR. FIELD: I am sorry, ‘‘he New York Times. I 
was afraid I would make that mistake this afternoon. 


"1h COURT: It is just too bad that -- I must take 


the responsibility myself, that I didn't have the complaints 
4 2 ’ 


because euch case is a sepaiate case, really, and they ar 


it is done and that is it. 


HR. FIELD: With respect to the New York Times, 


‘your Honor, certainly the interests in the Franklin Bank's 


not related cases simply because they are libel suits, but 


activities was one in which businessiaen-bankers would be 
2 
very much concerned and they are basically the people to 
whoin this aticle is directed. 
With that in mind, your lHionor, the article does 
say, "This loophole, coupled with Mr. Bordoni's resignation"r- 
11 COURT: What page is that? That is talking 
about Mc. Sindona, nt about Mr. Bocdoni? 
MR. FIELD: Well, it is, yet, your Honor, the 


article indicates that Mr. Bordoni is closely linked to | 


Mr. Sindona. 


b4 


FF 


2) 
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Hik COURT: Well, you say -- all right, let's 
stick with that. You say, "his loophole, coupled with Mr. 
savdend s eesteninks heightened the impression that Mr. 
Sindona might be withdrawing, either by plan or from 
pressure from the regulatory authorities, in Franklin." 

Do you suggest that conveys the idea of criminal 
‘conduct or prospect of criminal prosetution?-<2.:: 

Mk. FIELD: In all candor, vour Honor, I must say 
if wa just take those words and divorce iis from the articlé 


no, but in the context in which it was written -- 


THE COURT: I know what the law is, I take the 
ursticle as a whole, but y.u don't say take the article 
as a whole and disregard the specific items. 

What else is there? 

MR. FIELD: With respect to that particular 


9 
instance that your Honor has stated, other than making 


a 


the statement that the Federal Government Insurance C rpora- 
+ion is in the picture, there is nothing else, but -- 

THE COURT: Am I correct, Mr. Field, that your 
innuendo pretty much centers about this paragraph, or 
actually tvo paragraphs, headed "“Sindona has loophole," 


taken together with the rest of the article? 


MR. FIELD: That is correct, your Honor. 


ik COURT: But you must refer to these two 


ne 
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paragraphs. in other words, if you didn't have these two 
paragraphs, there wouldn't be a basis for any innuendo? 
I think you would have to agree with that? 

MR. FIELD: Not as to criminality, your Honor. 

THE COURT: Well, what else do you claim? 

MR. FIELD: We claim that the article in the 
beginning, in stating that Mr. Bordoni played an important 
role in pushing the Franklin Bank into foreign exchange 
trading in a major way and then fesheved te the statement 
that it was the foreign exchdnge trading that the Franklin 
lost 45.8 million dollars on, is certainly an imputation 
on Mr. Bordoni's ability and business expertise, if he 


was the one responsible for the pushing. The word "pushing" 


‘is a very volatile word, It doesn't mean that he suggested, 


it means that he actually forced the bank -- 

THE COURT: What paragraph is that? 

HR. FPIFTID: It is the second paragraph of the 
article, your Honor. It starts, "Ihe man leaving the board 
is Carlo Berdoni, a Milan banker and director of Fasco 
International, who played an impoitaut role in pushing-- 

THE COURT: I don't see that-- oh, I see. 

MR, FIELD: W: underscored in our brief those 
portions we felt applied to Mr. Bordoni. That is on page 4 


O£ our. brict 
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The pushing, your Honor, giving the ordinary 


dictionary tern, which we have cited in our brief, according} 
to Webster's Seventh New Collegiate Dictionary, “marked by 
tactless forvardness of officious intrusiveness. See 
aggressive,“ and the word “push" weans to press against 
opposition. 

They are really saying Bordon is to blame for 
these foreign currency transactions. That is the normal 


and ordinary meaning that would be ascribed to those words. 


Mr. Bordoni's ability to act in the international 


—————————S— 


banking field depends upon his character and integrity 
being unimpeachable and in his transactions not being 
defamed, 

The detamation that icine here was in 
ascribing to him this tremendous loss incurred by the 
Franklin Bank, Which was not merely one transaction, your 
Honor, but a series of transacticns over a substantial 
period of time. Since Bordoni wes on the board of directors 
of the Franklin Bank and these foreign exchange transactions 
occurred over the period of a year to a year and a half, 
they were continuous. So his pushing denotes a contin uous 
act on his part to continue the Prinklin Bank into these 
various transactions. 


The important role which they say Bordoni played 


i 


to 
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is one not inerely that he was on the board of directors 
but one who possibly championed this and one of influence 
or importance who played a crucial part in having the bank 
go into these foreign sikeiceiiaed transactions. 

The articlesays “in a major way." Now, a major 
way means a commitment, really a major, substantial commitment 
on the part of the bank, and the errs of the loss speaks 
for itself as to the amount of foreign currency trade that 
must have heen conducted by the bank tibeioans this period of 
time. If he ha@ nothing to do with the foreign currency 
transactions, which is admitted by the defendants,then 
certainly the clear words here indicate that the man so far 
as his business integrity has been defamed and it is 
libelous per se. 

If it islibelous per se, we need not plead special 

“ 
damages. I think we are all agreed basically as to what 
the law is, I think we all say we concede the law to be 
a shoe, but the defendants say it deesn't fit Bordoni's 
foot. We think it does. We think it is elastic, adjustable, 
and we think the facts here, particniarly the atatements. 
in the articles and in view of today's climate of investi- 
gations and fraud by public officials, by people in business, 
the Equity Funding scandal, the Watergate situation, that | 


an oc@inaryv reader would pick up this article and say, "This 
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fellow Bordoni did all these transactions and was responsiblic 

for the losses." | 
With respect to the innuendo, your Honor, we | 

don't teel the cases cited by the do fendant require us to | 


plead the innuendo any more than we have done in the 
conplaint. 

They have cited ‘ie cases in their reply brief, 
“hich we just received, either last night or this morning, 
and the tvo cases that they ee are easily Gistinguishable 
from the case at bar. 

In one case, the Rowe case, the article did not 
defame the plaintiff in the trade or business, and the court! 
did not state that the innuendo should necessarily be preiit 
‘in the complaint. 

The other one, the Cole-Fisher case, the plaintiff} 
was not even named in the article and he said, "But by 
innuendo this article applies to me," and the court said, 
“Well, you should plead it," but dida‘'t say it was a 
necessity to plead it. 

In the case before the Court, pectin’ whe named 
and it was laid at his feet, the substantial loss -ncurred 
by the bank, and he was very substantially damaged as a 
result of this article. 


HR. AGRAMS: Your Honor, can I make one comment? 


=o CT -- O 
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Mr. Fields mads reference to the climate in which we live 
today and it does seem to me that it is worth saying that 
it is very important that newspapers be encouraged, 
permitted and not subject to libel recoveries or libel 
lavsuits for getting into this areca of investigative re- 
porting, when they do, and financial reporting, when they 
do, There is no nice story that is as current a@ as large 


in America today as the economy. This was a big story re- 


ported we think accurately and well. We don't admit that 


Mr. Field finds any inaccuracy in it, but it iswry im- 


‘portant in the cases, such as New York ‘times v. Sullivan, 


which make clear the degree to which the press must be 


free to go out and get stories and report them in an un- 


‘inhibited way. We think libel suits as to stretching words 


to mean things they didn't say challenges the same kind of 
2 

principle, albeit in a different way,that the Sullivan 
case was -- 

THE COURT: Is there any issue here on Sullivan v. 
New York Times? 

HR. ABRAMS: No, your Honor, except I think it is 
fair to respond to the climzte argument by saying the 
climate ought to be the First Amendment climate which the 


Sullivan case in its area set forth. If this case goes on, 


it will be ow position that Mr. Bordoni is a public figure 


te 


Na 
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and alj. those rules apply. 


words, I am sure your Honor is aware of the recent case 


Welch v. Gert7, which gives the private citizen, not a 
’ i. ’ 


NR. FIELD: Your Honor, if I may add one or tro 
of 
public figure, the right to sue for libel. 

“iIE COURT: There is aiways an issue of whether 
or not’ the “plaintiff fs‘a*public figure within«thes i: | 
definition of the various eases. Would there be “any Rae 


ia the light of the allecations you nmade-in ‘your complaint 
that he is a public figure? Isn't that part of yow claim? 
You build him up as a bie internatioual-banker; you.can't 


have it both ways, can you? 


MR. FIELD: First, that is not at issue in this 


‘motion, your Honor, and, secondly, we do not feel-a.man is 


a public figure because he may be an expert in his particula 
field and I think that would be a question for the jury to 
decide if this case ever gets that far, survives this motion 
With respect to jury cases, your Honor, Sandérson 
v. Caldivrell, a New York Court of Appeals mse, said, “If 
the words are capable of a construction which would make 
thein actionable although at the same time an innocent sense 
can be attributed to them, it is for the jury to determine 
upon al] the circumstances Whether they apply to the 


plaintiff and in what sense they were used." 


Na 


A 42 
Stenographer's Transcript dated October 29, 1974 


1 rh ao 
2 It appears to me that the defendant must convince 
3 your Honor that our complaint is so unreasonable that your 
4 | Honor must say as a matter of luw there is no possible way 
5 it could be libelous per se, otherwise I believe your 
6 Honor wust dismiss the motion and say it is a question for 
7 the jury to decide based upon the whole article and under 
6 the cir cumstances’ whether it is Jibelous per se. 
? THE COURT: I would like in the light of argument 
10 by Mr. Field any other cases that you may have, Mr. Abrams, 
1 on whether or not at this stage of theproceeding this is 
* an issue of law to be decided by the court. 
es MR. ABRAMS: I would like to refer to the case 
14 ‘ 
of Yracy v. Newsday, 5 New York 2d, 134, which was a New 
15 ‘york Court of Appeals case, 1959, and just read one paragrap? 
16 
to the court: 
9% 
17 : : : 
“Phe general rule as we stated in Nichols v. Item 
18 ; ; as P . 
Publishers is that a writing is defamatory, that 1s, 
19 cee 
actionable without allegation or proof of special damages 
g P Pp Sg 
20 cal 
if it tends to expose a person to hatred, contempt or 
21 : , , a os 
aversion, or to induce an evil or unsavory opinion of him 
22 . * . * * « . 
in the minds of a substantial number in the community, 
23 


even though it may impute no moral turpitude to him. And 
24 ira ee, 
to that listing of the dafianatory should be added a writing 
25 


i + 


which tends to disparage a person in the way of his office, | 
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profession or trade. It is for the court, however, to 
decide whether a publication is capahle of the meaning 
ascribed to it," and citing cases, “The canons are:-well 
know, that where the words are clear in plain, the court 
must determine whether they are Libelous or non-libelous; 
and whether the innuendo is necessary." 

TI COURT: That doesn't answer what I asked you. 
I asked you in terms of the innuendo, who decides that, and 
you just read a general statement of law as to what con- 
stitutes libel per se and the cases are legion with that 
very quote you referred to, with the addition -- 

MR, ABRAMS: I stopped too soon, your Honor. 


The paragraph concludes with respect to innuendo, “The 


‘admitted purpose of an innuendo is to explain matters 


that is insufficiently expressed. Its office is to point 
out the libelous meaning of the words used. If the article 
is not susceptible of a libelous meaning, then innuendo 
cannot mike it libelous." 

In one case the court stated the rule in this 
manner, “In brief, the question which an innuendo raises 
is, al). cases, a question not of fact, but of logic. 
tt is, simply, whether the explanation given is a legitimate 

| 

conclusion from the premise stated; and to determine this | 


question, ist be, in all causes, the exclusive province of 
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2 the court." 
3 ii We think that case is responsive, your Honor, 
% b6 4 and we have cited others as well. 
; 
5 Vif COURT: I must say, in all candor, from 
6 some little experience I have had with this field that 
7 scmetimes the cases under New York law are not as eae 
8 | as sharply defined as they might be. I say that with the | 
9 reatest respect to the highest court of the state. 
g 5 , 
! 10 Im, ABRAMS: Having just come to read them, I 
i | cannot quarrel with that, your Honor. 
| 12 THE COURT: I had this experience in the Reynolds 
13 Pegler case, trying to decide whet the law of New York 
u State was. 
15 What is the next motion, gentlemen? Decision 
| 16 eee 
reserved, 
a] 
7 P F , 
| . Are all your papers in in this matter? 
| 
as Mk. ABRAMS: Yes, your lionor. 
9 (pause) 
20 es — 4 
MR. FIELD: If it please the Court, we have amer d/| 
21 , Pete 
by stipulation orally between counsel for the plaintiff 
2 RE | 
and defendants with respect to jurisdictional allegations 
a 23 
as follows: 
2A : ‘ , 
Paragraph 3 is amended to read: "Upon information 
25 


and beolict, defendant Washington Post (Washington) is a 
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corporation organized and existing under the laws of 
Delzvare and maintains its principal place of business 
at 430 Madison Avenue, New York, New York, and an office 
in Washington, D.C., and is doing business within this 
tudicial district." 

Paragraph 4 is amended to read, “Upon information 
and belief, defendant Jack Egan (Egan) is’ a citizen ana 


resident of YIashington, D.C., is an employee of defendant 


V7 


Washington and has his office at 1150 15th Street Northwest, | 
Washington, D.C.,and is doing business within this judicial | 
aistrict.* | 


Paragraph 5 is amended to read, “Upon information 
and belicf, defendant B.C. BradjJece (bradlee) is a citizen 
‘and resident of Washington D.c., is an employee of defendant 
| 
Washington and has its offices at 1150 15th Street Northwest, 
Washington, D.C., and is doing business within this judicial} 
district." 

MR. CALIFANO: If your Honor please, my name is 
Joseph Califano, a member of the firm of Williams, Connolly 
& er of Washington, D.C., and I am a member of the 
bar of the Southern District. 


Nay it please the ourt, I will rest on the law 


as Nr. Abraus has stated it and I think the agreements 


with respect to the law and the issues are fairly well set 


_ 
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the discussion Mr. Abrams and Mr. Field had. 


{I would like to give the story of the Washington 


Tilk COURT: What law do you say applies in this 
ity action? 

HR. CALIFANO: We believe it is the law of the 
of New York, that we are all under the law of the 


of : oe York. 


THE COURT: Where was the pub? ication? 


lik. CALIFANO: The Washington Post is published 


y in Washington D.C. That is where its major circula- 


Ss, but there are-- a hallpark figure -- at least 
co pics a day coming into New York City, for example. 


THE COURT: Have you agreed upon that, Mr. Field, 


that the lav of New York State applies? 


coimpla 


Im. FIELD: Yes, your Honor. 
NR. CALIFANO: Your Honor, the plaintiff Bordoni 


ins of two Washington Post stories, the first running 


on Saturday, June 22nd, an article headlined “Merger plan 


for Pranklin far advanced," a 17-paragraph story, four of 


the paragraphs of ~thich dealt with Mr. Bordoni, and the 


second 


“Deals uimed at. profits for Franklin.” That was a 16-paragraph 


story, 


article ran on Wednesday, June 26th, and was headlined, 


four paragraphs of which dealt. with Mr. Bordoni. 


| 
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With respect to the first Washington Post story, 
the story of June 22nd, the allegations are both with respect 
to the words of the story itself, which we contend do not 
constitute libel per se aml, again, a single innuendo 
is alleged in paragraph 33 of the complaint relating toa 
virtually the same as The New York Times innuendo, saying, 
"By said article the defendants meant, intended to mean 
and were understood to mean by persons 12ading the said 
article that Bordoni had participated in criminal acts 
in violation of certain federal banking statutes and other 
federzl statutes, rules and regulations, including but 


not limited to disclosure requirements to which public 


and banking corporations such as Franklin and the bank 
3} i’ 


‘are subject." 


With respect to the June 22nd article, I would 


that would lead to that innnendo. ‘Yhe four paragraphs 


dealing -- 


THE COURT: Which are the four paragraphs? 


M... CALIFANO: Paragraphs 7 through 10 of the 


a] 
submit there is nothing in the Washington Post story 
story, your lonor. | 
THE COURT: Starting “Bordoni, a Sindona intimatec"--4 

} 


HR, CALIFANO: No, the parayraph before that, 


vour Honer, "Ft was also learned yesterday"-- 
: \ ¥ 
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The first part of the story, the first six 


paragraphs, deal with the merger and the banks and the 


consideration of the possibility of a merger with Franklin. 


Yhen the story has four paragraphs on Bordoni. The first 


one says, “It was also learned yestcrday that Carlo Bord 


a director of Franklin New York Corporation, holding 


company for the bank, resigned at the ‘board's request on 


Thursdey although this has not been ptiblicly announced." 


That‘ paragraph We contend clearly under ‘the New York State 


law does not constitute libel per se. There are cases 
cited in ovr brief’ and I would mention the Nichols case, 
which involved the removal of a pastor against his will, 


and the Louden’ case; which involved the report of the 


‘ discharge of an individual employed by Mohawk Aircraft 


Corporation for certifying a pilot who should not have 
9 
been certified. 


in both those cases, your Honcr, the reports 


of the forced removal of the pastor and the report of the 


discharge of the Mohawk employee fox improperly certifying 


a pilot, both of those reports were taken as false and 
in both cases the New York cowts held they did not 
constitute libel per sc. 


Here we do not sav he was 


Gee epee. 


discharged, we sav 


he resiqned at the voard's request, and there are obviously 
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particularly in the world of corporations and inte national 
banking, any number of reasons why a man could resign, 
policy disputes, other interests, a change in the operation 
of the bank, moving away from their Perey pen or in 


foreign exchange transactions. 


he second paragraph which refers to Bordoni 
says, "“Bordoni, a Sindona intimate and involved in multiple | 


business enterprises in Sindona's far flung financial web 


foreign exchange trader with an international 
reputation for the scale of his speculation." 

Your Honor, there I would cite the Labouisse, 
L-a-h-o-u-i-s-S-e, case, cited in our brief, in which 


a man was accused cf speculating largely in the cotton 


‘market in order to capture it ana totally control it, and 


that was held to be not libelous per se. 2 


I would also note that that paragraph, as others 
here, must be read against this complaint in the sense that 
‘the. compiaint alleges that Mr. Bordoni is quite a man in 
the foreign exchange area. It says in paragraph 11 that 
Bordoni has dealt, after listing foreign as well as domestic 


banks with which he is associated -- “Bordon has dealt with 


largest banks in the world in the areas of 


international banking" -- 


THE COURT: I don't see that. 


1ext paragraph 
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reads, "Bordoni hae" -- 

MR. CALIFANO: I was going to the complaint, 
Honor. I will go throug, the paragraphs of the story {::st. 

“ne next paragraph says, “Rordoni has been creditad 
with erganizing Franklin's foreign exchange department 
when Sindona purchased 22 rer cent of the bank's stock in 
1972 and introducing his own style of high-volume foreign 
exchenge speculation." 

I would mention wdtan respect to that, those two 
paragraphs, the one I just read and the one I mentioned 
before -- those I would like. to compare with the language 


of the complaint, certain paragraphs in the complaint. 


Paragraph 11, in which plaintiff alleges after, 


‘*aS I said in prior paragraphs, listing Mr. Bordoni's various 
international banking associaticns -- paragraph 11, "Bordoni 
2 
has dealt with some of the largest: banks in the vorlu in 
the areas of international banking and monetary transactions 
and among other things was responsible for the founding 
and growth of the Milan branch of First National City Bank 
and the growth of Banca Unione." 
fn paragraph 12, the plaintiff alleges that on 
or about August, 1972, and it is 1972 that is the date to 
Which the Washington P».st story attaches, Bordoni introduced 


the style of the bank -- “On or absut August, 1972, Bordoni 
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was elected an outside memter of the board of directors 

of Franklin New York Corporition, a holding company whose 
principal subsidiary is Franklin Baak. In addition, since 
1972, Bordoni has been a manta of Franklin's international 
executive committee which is composed of certain members of 
the board of directors of Franklin National Bank." 

fhen in paragraph 14 of the ovum. your Honor, 
"Due to his reputation, financial and banking acquaintances 
and contacts in the European financial chamans-ty, Bordoni 
assisted in the placement of approximately 750,000,000, 
almost three-quarters of a Jxsillion, Eurodollar funds into 
London, Eagland, Nassau and Bahenazs und branches of the 
bank." 

Your Honor, I would suggest that reading the 
story against the complaint it is fair to say that Bordoni 

. , 
has his own style of high volume forcign exchange specula- 
tion ai there is nothing inappropriate, no suggestion-- 

THE COURT: How do you read “a high scale of 
speculation" in those paragravhs you read? 

NR. CALIFANO: I don't sce “high speculation," 
your Honoc. It says “high-volume toreign exchange specula- 
tioa." I think foreign banks speculate in foreign exchange 

the way individuals speculate in the stock market. There 


is ncthing dercgatory about those words. 


XI 
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ViiE COURT: That is the argument you made before, 
but in reading these paragraphs all that really conveys 
is that he is engaged in rather sulbstantial transactions 
in the international financial worid and evidently plaintiff 
may be resting something on the fact that you refer in 
the second pzragraph to, "With an international reputation 
for the scale of his speculation,“ and in the subsequent 
paragraph, “in introducing his own style of high-volume 
foreign cxchange speculstion.” 

You say paragraph 14 suggests speculative 
activities? 

MR. CALIFANO: I suggest there is nothing 
derogatory about that, your Honcr. 

Nils COURT: I understand that argument. 

lik, CALIFANO: Your Honor, I suppose-- 

THE COURT: You are saying in this day and age 
in the financial world if you refer to a man as being 
engaged in active financial speculation, whether in 
comiedities, shares, Eurodollars or anything else, this is 
nothing of an opprobious nature? 

MR. CALIFANO: That's right. I suppose the 
complaint goes to the fact that there is certainly high 
volume activity involved in the numbers and levelsin 


plaintifée's complaint, 


XI 
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The last paragraph in the June 22nd story says, 
“Bordoni's exit follows the firing of a foreign exchange 
trader who the bank charged with falsifying mcords and@ 
hiding transactions, In additidéa, the head foreign 
| exchange trader for Franklin and the executive vice. 


Chairmen in charge of this area resigned," and then in 


the following paragraph it. is noted that the president of 


the board, Nr. Gleason, resigned. 


I suggest, your Honor, that paragraph is carefully’ 
written, The person whom the Frankly identified as falsifyin 


records and hiding transactions is obviously not Mr. 


Bordoni, it is another foreign cxchange trader. There 


Se 


is nothing to imply that Mr. Bordoni was involved in anv 
activity of that kind, 
With respect to the June 26th story which is 
the second story that plaintiff ccmplains of, I would 
refer the Court to paragraphs 12, 13, 14 and 15, which are 
the four paragraphs that deal specifically with Mr. 
Bordoni. 
Before reading those parayraphs, I would like 
to note that the lead sentence and the lead of the story 
of June 26th, which, as the Court has indicated, the storics 


must be read as a whole, seys, “Italian financier, Michele 


Sindeia, Franklin National Bank's largest shareholder, may 


24 
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have directed foreign exchange transactions to Franklin 

in 1973 and carly 1974 from other foreign banks ‘he controls 
in order to guerantee a weeks for Franklin, federal 
investigators said today." Note thet when the writer of 

the story in the Washing I Post wanted to state somebody 


nas done something, has directed a transaction, he states 


ye ye + wee enh ar ca 
rere 


aid a & —~ 


THE COURT: I have one question to ask you. I 


have looked down these allegations for the paragraphs 
referred to here, and could the plaintiff reasonably argue 


with respect to the last paxagraph, "Bordoni is credited 


with organizing Franklin's foreign exchange operations in 


1972 and introducing the high-volume speculative style he 
has been noted for and which some observers feel he got 


the bank into trouble" -- would that be an adverse reflectio 
. SY. ta . = 
upon his capacity as an international] banker, the sentence 
I just read to you? 
MR. CALIFANO: Your Honor, I would note two things 
about that, one, as in the prior article, the involvement 
of Bordoni is the involvement of setting the style of 


operations in 1972, two years before these events took 


place, and these events we are talking about in terms of 


losses are the first five menths of 1974, and when Bordoni's 


‘ 
' 


activities are mentioned in either of these Washington Post 
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stories they are keyed directly to 1972, which is the 
time when Mr. Bordoni joined the bank, according to the 
conplaint, went on the international executive committee, 
according to the complaint, and it was presumably subsequent 
to the period when he joined the bark that he was involved 
in placing the three-quarters of a million dollars in 
Eurodollars,. 

With respect to the second portion of that, namely} 
"And which some observers ne get the bank into’trouble," | 
I handle it at several levels: One, there are specific 


Statements, there is a specific statement in this story 


that nothing illegal was done" -- 

THE COURT: Where is that? 

HR, CALIFANO: That statement appears; your Honor, 
in the fifth paragraph of the story. 3 

THE COURT: It says "he." Who is the "he"? 

MR, CALIFANO: He is a source, presumably a 
federal investigator, although I do not know, a government 
source of some kind, apparently. He added, "There might 


be nothing illegal in any of this as far as the Franklin 


is concerned, although he said he did not know if the 


partics involved on the other side of the foreign exchange 
trades" -- I would also note that phrase must be read in 


the coutext of the first paragrapl: referring to Bordoni 


rmh - 37 

in this article, which Says, "Tlie source confirmed that 

the Comptroller of the currency was looking into the in- 
volvement of Carlo Bordoni in Franklin's foreign exchange 
operations but said this was not ~elated to his evaluations 
of transactions related to recent lozses." 

THE COURT: I just saw an article and I wonder 
why you have not mentioned this, because apparently the 
plaintiff, I don't know, but I Suspect, will make a referenc 
to this so-called éecitative exphasin, “féreton exchange 
transactions are basically speculations on the future 
movements of currencies," 

I am suggesting the very nature of the forcign 
exchange, according to this article, is speculative 

MR. CALIFANO: Well, your Honor, that paragraph, 
which is a paragraph in the story, which is explaining 

° 
to the reader, as you go on -- I must read it in the context 
of the next two or three sentences -- is to explain to the 
reader what a man does in terms of speculation: when he 
invests in the foreign market, as you have no doubt read, 
a trader will buy for future delivery currency at a sub 
price in the hopes that it will go up. He will sell a 


Currency with a future delivery in the expectation that 
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it will go down, In either casa, he makes a profit, If 


a currency proves contrary to expectations, it produces 
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a loss, 


I would suggest, your Honor, that the Sspeculations|, 


those following sentences explaining exactly what the word 
“speculdion“ means. 

Tilz COURT: It is buying futures? 

MR. CALIFANO: Yes, which is commonly called 
speculation throughout the. entire business community 
every day in the New York Times, the Washington Post, the 
Journal of Commerce, the Wall Street Le and it is 
certa*uly not a derogatory term, 

I would like to not> also, your Honor, with 
respect to the remaining paragr-phs in the June 26th story 
that mention Nr. Bordoni that the second paragraph, which 
mentions him simply restates what has already ene said, 
““Bordoni a former foreign exchange trader, is involved 

2° 
in many of Sindona's enterprises. He was put on the board 
of Franklin Holding Company for the bank in 1972. He 
resigned from the board last Thursday with no reason given," 
Not only no attribution of a reason by the writer, but 
specifically stating no reason given. 

The very next paragraph, Mr. Bordoni can: hardly 
complain about because it contains his own denial that 
his resignetion -- "Today denied he resigned at the request 


of the Franklin board and said he was not involved in foreign 
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exchange transactions which led to Franklin's losses, 

Ne. 

Dow-Jones knew-his report." 

And then the final paragraph -- there is one 
other paragraph in the story, which is the final paragraph 
of the story itself, in the context of investigations here, 
that notes that the investigation by the Comptroller of 
the currency as to whether there was any fraud involved 
in the recer.t foreign exchange losses is continuing and 
includes everyone, from the hia —- from the newest 
employee to the top of the bank. 

With respect to the one point your Honor raised, 
the phrase “whith some observers feel got the bank into 
trouble," to the extent that that indicates anything 
about Bordoni, it indicates, yes, his Style as applied 
by reople that were operating the program may have gotten 

a) 

the bank into trouble, but to Say, aS we note in our brief, 
our reply brief, which we brought with us today and served 
today, that if Stan Musial teaches somebody how to stand 
at the plate and two years later -- two years later -- 

because every reference to Bordoni in the story is 1972, 
that player, using that batting stance strikes out, it 
does not mean either that Musial is an incompetent batter, 
that Musiel is generally an incompetent batting teacher, 


that Musial was responsible for the poor batting of the 
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individuel or that anyone other than the player himself 
waS responsible for the poor batting. 

Quix reference is to style. I would also say 


this is a single instance, under New York State law, with 


respect to Bordoni and I would note in that connection 
what might be called the seminal case, Foote v. Brown, which 
established the single instance seule, ate note that one of | 
the bases for that rule is related, if you will, to | 
First Amendnent vaiLues which lh igde a it seems to me, all 
of these cases involving major news events of this kind 
involving one of the major issues of our day. 

I quote a sentence fron the key langimge in 


Foote v. Brown where the court said, "To carry the right 


of any profession and would be an unreasonable check upon 


ss 


of action so far would be-unnecessary for the protection 
the freedou of discussion. There is no physician however | 
eminent who is not liable to mistake the symptoms of a 


particular disease or any attorney who may not misunderstand 


complicatadl nature and legal consequences of a particular 


case, judgment ought to be arrested." 


litigation. There being no special damages averred in this 
I rest on that language, unless your Honor has 


gucstions. 


Mi. FIELD: Tf it pleases the Court, for the 


Mie 
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record, my name is David Field, with Difalco, Fie” & 
O'Rourke, 605 Third Avet.ue, New York City. 

Your Honor, I think my eminent adversary has lost 
sight of the fact that serlo Bordoni had no part in the 
foreign exchange transactions conducted-by. the Franklin 


Bank. Therefore, the article attributing: to him the in- 


ception and the continuation” of foreighi currency transactions 
is, in and‘of itself;: an untrie. statament; ‘i12, t¢ 

THE COURT: Hr. Field, do I go-ihto that, as to 
whether or not he had any part in these transactions- on 
this motion? : S=% Our 

MR. FIELD: Your Honor, for purposes of a motion, 
it is my opinion, to dismiss the pleadings the defendants 
must accept as true the plaintiff's allegations. 


THE COURT: Is that the allegations, that he had 
2 
no part in it? 


MR. FIEL The allegation is that he had no part 
in foreign currency transactions. It is that way in all 
the complaints, your Honor. ae 

In paragraph 13 of the complaint, “Bordoni as 
an outside director of the board of directors of Franklin 
was never ihVolved directly or indirectly in the pérformrnce 
of any duties other than these of an outside director," 


and, your Honor, specifically paragraph 15 says -- 


S 
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2 Tile COURT: You are skippiug paragraph 14? 
3 i MR, PIELD: I thought it was paragraph 14, 
>> blo 4 |i THE COURT: I don't see how you can take that 
5 position in light of the broad «Weep of paragraph 14, He 
6 


may have been an outside director, and you specifically 


7 allege, “Due to his reputation, financial banking ac- 
6 quaintances and contacts in the European financial community 
, 9 Borconi assisted in the placement of approximately three- 
10 quarters of a billion Eurodollar funds in London, Nassau, 
1 Bahamas" -- how can you really say that, what you just said? 
12 MR. FIELD: It had nothing to do with the internal 
13 affairs of the company; it was a particular transaction 
iM he was called upon to consummate for the bank and that was 
15 the raising of those Eurdollar funds. 
a THE COURT: How can I disregard this allegation 
3 
17 : ey 
of your complaint? 
ag MR. FIELD: Paragraph 15 relates specifically to 
sad the foreign currency exchange transactions and Says that 
2 "At no time prior to his election as an outside director, 
21 , , ‘ ‘ P P 
during his directorship or subsequent to his resignation 
co P 
as a director was Bordoni responsible for any foreign 
23 ‘ : 
currency transactions to which the bank was a party." 
24 ; 
THE COURT: What does that mean as against 
25 


paragraph 14? 
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2 MR, PIELD: It is going into a Specific trans- 
3 action, yo.r Honor, which is really the heart of the 


x 4 articles of the Washington Post. We wanted to make it clear 


5 to the Court not only did he not have any impact on the 


they are addressed," 


6 day-to-day operations of the company but particularly with 
7 reference to the foreign currency exchange transactions 
8 of which the article accused him of fomenting. He had 
9 absolutely nothing to do with them and that is why that 
10 allegation is set forth in the complaint, For the 
11 purpose of this motion, that must be @2emed admitted, your 
12 Honor, 
13 The argument by counsel for the defendant breaks | 
iM apart each particular paragraph of the article. Waca you | 
15 break it apart and stand it on its own, there are parts | 
16 which might not be libelous per se but,again, your Honor, 
17 . ' ° 
they must be read as an entirety. 
" The cases say that and November v. Times, Inc. 
19 Said, “The meaning depends not on isolated or detached 
20 Statements but on the whole apparent scope and intent of 
a the article. ‘the words are to be construed not with the 
22 ee ‘ 
close precision expected from lawyers and judges but as 
wy 23 
they would be read and understood by the public to which 


The court went on to say, “No Single sentence or 


SOUTHERN DISTRI 


A 63 
Stenographer's Transcript dated October 29, 1974 


rmh 44 
declaration of alleged fact in that particular case," 
November v. Time, “is directly and boldly defamatory but 
a jury should decide whether a libelous intendment would 
naturally be given to it se thie reading public acquainted 
with the parties and the subject matter." 

Incidentally, the November v. Time case related 
to an attorney accused by the publication of having not 
done his duty with respect to his client not in connection 
vith a particular proceeding aor not having done his duty 
in stages of these proceedings and the court held that 
the single instance rule does not apply there, that the 
Slur against the attorney affected his entire reputation 
as an attorney not in particular on one Specific act and 
it is our contention that the article casts disparity upon 
Bordoni's entire reputation as an international banker. 


9 
I think when I get into the article, your Honor, 


I can make -hat eminently clear. 

In «°° case of Daily v. Engineering and Mining 
Journal, the lungwmge claimed as defamatory stated of the 
defendant that his extravagances startled people and finally 
got the company into trouble. The court held that was 


libelous per se and stated that “Charges even though they 


do not impute to plaintiff disgraceful conduct would be 


actionable if their tendency is to injure him in his 


1 


> 


co 


© 


10 
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particular business, calling, trade, or profession." 

They haw alleged in the article that Bordoni 
had a high style of Speculation. Your Honor, in banking 
Speculation is not avery wheenint word to use. Bankers 
are supposed to be conservative. The article not only says 
Speculation in foreign currencies, it says high Style of 
Speculation. In fact, in the gune 26th article it says 


foreign currency speculation is like shooting craps. 


Your Honor, a banker is not Supposed to shoot 
Craps and any allegation that a banker dia shoot craps 
certainly disparages his reputation, 

Although the article of June 26th does cite 
an unnamed source as saying that there may not be anything 
illegal in the foreign currency transactions which resulted 
in a profit for the Franklin Bank, nevertheless the article 
does say that "The SEC and the Comptroller of the currency 
are investigating how much of Franklin's profits last year 
are the result of business deliberately shunted Franklin's 
Way by Sindona's other banks and business enterprises." 

The article ties in Bordoni to Sindona and 
Sindona's banks, 

THE COURT: Except there is in the following 
paragraph, the second following paragraph, "The source 


confirmed the Comptroller was looking into the involvement 
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of Carlo Bordoni in Franklin's foreign exchange operation 
but said this was not related to misevaluation of trans- 


actions related to recent losses." 


, 
| 


MR. FIELD: Yes, your Honor, but that is like sayi 


the SEC is investigating you and in the next paragraph 
Saying well, the SEC is investigating only one aspect, 
but there are other aspects to this as well. 

If you go, your Honor, to the second from sig 
last paragraph and the last pacheraek in that article,it 
directly states, which is false, according to our client, 
that “Bordoni is credited with organizing Franklin's 
foreign exchange operations and introducing"-- well, your 
Honor read it before, his high style speculative style 


which got the bank into trouble, 


The next sentence says, "An investigation of the 
a) 
Comptroller into civil fraud." 


Now, any reasonable person reading that is going 
to link Bordoni to a possibility of fraudulent transactions, 
or at least he is going to say, "I have to be careful in 
dealing with this man because the newspaper said he is es 
plicated in foreign currency sactions which are like 
shooting craps and that he is being considered by the 
Comptroller of currency for fraud and that possibly the SEC 


is investigating him as well," 


20 


21 


24 
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It is direci:ly a slur and impeachment of the 
man's credibility and his ability to conduct his business, 

THE COURT: Do you agree, hir. Field, that I have 
to test these articles as acter the innuendo as you have 
alleged the innuendo in your complaint? 

MR. FIELD: Your Honor, the innuendo is only one 
cause of action. The innuendo only relates to the crime 


and we pleaded -- 


THE COURT: Well, what else do you have here? 

MR. FIELD: We allege direct libel in the first-- 

THE COURT: What do you mean by “direct libel," 
without any innuendo at all? 

MR. FIELD: Without innuendo. We say the language 
is clear on its face that this is the meaning people would 
interpret. We are not saying we are enlarging it, extending 

) 
it, but reasonable people reading this article would say 
that Bordoni was an international foreign currency speculato 

THE COURT: On that cause of action, who makes 
that determination? 

MR. FIELD: Your Honor, basically that dekecnt aan 
is for a jury to decide. 

THE COURT: Can I give them the complaint and tell 


them they have to decide? 


) MR. FIELD: No, your Honor. Basically it is on tho 
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2 evidence presented to the jury. 
3 IH COURT: Well, they take the article and you 
4 just read the four corners of the article to decide whether 
5 i something is libelous per se, don't you? Isn't that the law? 
6 MR. FIELD: That plus the statement that Bordoni 
7 had nothing to do with foreign currency transactions by 
8 the bank, That fact, which would be ac .itted to the jury 
9 and the jury would accept it as true, which for the purposes 
10 of this motion it must be, and the article, the jury could 
1] then determine whether or not the article is libelous per ce 
£ 
12 THE COURT: Go ahead. 
13 MR. FIELD: Nowhere in the allegation of the 
4 complaint is it alleged Bordoni was a foreign currency 
15 Speculator. It says he is an international banking expert 
‘ 16 out doesn't state that he is involved in any way at any time 
17 ts 
with foreign currency speculation. 
18 With respect to the single instance, your Honor, 
2 19 | which relates to one particular transaction in which one 
20 | person -- in which a person was alleged to have committed 
a | one act and the courts have held that that one act would not | 
. be libelous per se without pleading special damages, I think 
v 23 » Cramer ; 
I indicated to the Court that here the allegations of the 
2A P ‘ . 
article relate to a series of continuous foreign currency 
25 


transactions and speculation by the bank end with respect 
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to those it continued over a period of time and goes direct}: 


to the man's ability to act as =z reign international 
monetary expert. Any slur on his reputation that he was in- 
volved in this tremendous ecanten National Bank loss in 
foreign currency exchanges severely handicaps him in 
continuing his business and continuing with his great 
reputation as an international banker and in that respect, 
your Honor, he has been defamed. 

And the single nee a your Honor, does not 
apply te the imputation of a crim. but relates to the im- 
putation of -- oniy to a trade or bus ess, and the covrts 
have said if you are. imputed to have committed a crime or 
to have been involved in a crime, tne single instance rule 
does not apply, it only applies to trade or business, but 
in our case it is not applicable because it was more than 

9° 

one instance the articles allege bordoni to have been in- 
volved in. 

THY COURT: All right, submit the papers in this 
matter. 

MR. FIELD: Your Honor, may I read the amendment? 
Counsel for the defendant and counsel “.r the plaintiff 
have orally amended the allegations with respcct to juris- 
diction as follows: 


Paragraph 3 is amended to read as follows: “Upon 
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| 
information and belief defendant Twin Coast Newspapers, | 
(Iwin Cozst) is a corporation organized and existing under | 


the laws of the State of New York and maintains its principa:; 


place of business at 99 Wall Street, New York, New York, 


and is doing business within this judicial district," «and 


7 paragraph 4 is amended to read, “Upon information and 


belief defendant Harold Gold (Gold) is a citizen and resident 


9 of the State of New York, is an enployee of the defendant 

10 Twin Coast and has its ottines at 99 sins: sesbeb. New York, 
1] New York, and may be found within this judicial district." 
12 MR. SCHMEIDLER: Your Honor, I am an associate 

13 of the firm of Amend & rie and I represent the defendant 
14 iWin Coast Newspapers, Incorporated, and Harold Gold in this 
15 action, 

16 The complaint in this action is a virtual copy 

17 


Ss 
of the complaints in the other actions which have been dis- 


copy of the innuendos pleaded in the other actions and 
there is really nothing new to be said about the law. The 


only difference between these actions is the content of 


' 


the articles of which plaintiff complains, and our article 


does not attribute any responsibility for foreign exchange 


b12 trading to the plaintiff, Mr. Bordoni. In fact, your Honor, 


18 cussed, The innuendo pleaded in the complaint is an exact 
to the extent that there is a discussion of responsibility 


4 
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for losses dve to foreign exchange trading, the article 
fairly clearly lays them at the doors of other people in 
Franklin National Bank, and in paragraph 7 it refers to 
the dismissal of the president of the bank and the resig- 
nation of the executive vice chairman “In whose department 
the losses occurred." So that to the extent the plaintiff 


complains in his brief, but not in his complaint, of an 


attribution to him of responsibility for the losses suffered) 


by the bank, there simply is nothing to that effect in 
the article. 

The innuendo in the complaint as to crimes that 
may have been committed in mak*ng improper reports to the 
government regulatory authorities, there is absolutely 
nothing in the article that makes any suggestion that any 
reports were made or that Mr. Bordoni had any part in 

° 
making any reports that the article doesn't refer to. That 
innuendo is completely without support in the article, 

The innuendos that are in the memorandum of the 
pleinei€? but not in his complaint are rebutted and are 
a matter of law and I don't think it is necessary to go 
through those innuendos one at a time especially since your 
Honor has indicated that the motion must be decided on 


the basis of the innuendcos actually pleaded. 


MiE COURT: Mr. Field, what paragraphs do you rely 
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2 upon to support your innucndos? First you claim it is 
3 libelous per se, without reference to an innuendo? 
4 | MR. FIELD: The article as a whole has the meaning 
5 || that Bordoni was implicated in the foreign currency trans- 
| 
6 actions and that he was responsible for the losses. If I 
ea may read you just a couple of paragrapks in the article, 
paragraph 4 says, “Mr. Bordoni's exit from the board also 
° 3 raised questions about his role in the bank's foreign 
10 exchange tradi ” 
ange trading. 
iI THE COURT: What is libelous about that? 
oa MR. FIELD: Your Honor, it goes on to say -- 
13 that standing alone is not, but the next paragraph Says, 
14 ; P , ‘ ‘ 
“The bank lost 45.8 million in foreign exchange transactions," 
as Now, if it is not true that Bordoni was involved in foreign 
16 P 1 _ , ' 
exchange transactions, then attributing to him this loss 
17 iy 
1s libelous per se, 
18 vor , p 
In addition, it goes on to say, later on in the 
19 ' ‘ . ‘ 
| article, that "Franklin disclosed discovery of large 
20 ! 
losses in unauthorized foreign exchange trading" and later 
21 
in the paragraph, at the end, it says, "A Treasury official 
2 . *. 
said the government is investigating the possibility of 
. 23 
fraud in connection with the losses," 
2A 
So there are statements in there which implicate 
25 


Mr. Bordoni not only in the foreign exchange losses in 


— 


t 


ie) 
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Which he had no part but also in the possibility that 

he may have been party to some fraud perpetrated on the 
bank and the main thing, I think, your Honor, to keep in 
Miri is that he haa nothing to do with this at all, that 
he was never there -- 

THE COURT: I must say I can't accept that 
Statement in the light of your allegation in Paragraph 14, 
How can yar say he had nothing to do with this when you 
emphasize his participation ‘ie transactions running to 
three-quarters of a billion dollars? 

MR. FIELD: That Was nt a foreign exchange 
ctransaction.. That is a funding of moneys, loans for the 
bank. Foreign exchange transactions was amply stated in 
the article written by the Washington Post. It is specula- 
tion on whether or not currency goes up or down in the 
future. It is like playing the comnodities market. The 
fact that Bordoni was instrumental in raising three-quarters 
of a billion Furodollars for the bank for its various 
branches has absolutely nothing to do with foreign currency 
exchanges. It was put in there to show the man had influence 
with banks and was instrumental in the banking field and 
that is basically allithat allegation was put in theretto 


represent. | 


THE COURT: You say the Eurcdollars have nothing 


SCUTHERN DISTR OES aS eS et: 


ae 


6 


A 73 


stenographer's Transcript dated October 29, 1974 


rina 54 
to do with foreign currency transactions? 
MR. FIELD: No, your Honor. Foreign currency 
transactions would mean I would buy a million Swiss francs, 
expecting the market six months from now to be higher in 
Swiss francs than today -- 

THE COURT: That is what the article said, the 
other article that was the subject of the prior suit? 

MR. FIELD: That's correct. That is why in the 
complaint we were careful to ‘ten he had absolutely nothin. 
to do with the foreign Currency exchange transactions of 

the bank. He was on the international executive committee 


but he had nothing to do with the foreign currency exchanges 


nor did he advise or push the bank into foreign currency 


due respectiyour Honor must accept it as true for this 
9 
motion, the article is false and defamatory and it would 


be a question of fact for the jury to decide if in fact 


| 
exchanges. If that is not true, your Honor, and with all 
the article has defamed Bordoni. | 


What your Honor would have to Say is there is 
no question of fact at all, no reasonable person could 
believe this article was defamatory and therefore, as 


matter of law, you are throwing it out, Quite the contrary | 


' 


° ° . . . = | 
1S true, based upon the interpretation of articles as cited 


in the yarious cases that we have cited in which we really 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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2 have no disagreement, counsel for the defendant or I, as 
3 to how articles are to be internmreted, and I believe tat 
4 any reasonable person rv sding this article and knowing 
5 | Bordoni never had anything to do with foreian currency 
6 | transactions uid say that these articles are libelous per 
7 Se. 
8 THE COURT: Where does this article state that 
! 
9 he had something to do with foreign exchange transactions? | 
10 Where does it say that he dia? 
11 | MR, FIELD: Go down two more paragraphs: "“Ac- 
12 cording to the business magazine Successo, Mr. Bordoni 
13 was chosen by Mr. Sindona to play a major part in Franklin's 
14 foreign currency trading." 
‘b13 15 THE COURT: How does that reflect upon him? 
i 16 MR, FIELD: It continues, your Honor, “The presence 
7 at Franklin of the foreign exchange expert Carlo Bordoni 
| 18 | explains everything." Explains what? Explains the losses 
| 19 your Honor. That is what it refers to. 
20 THE COURT: It is referring to an article, 
21 an article in the March issue of Italian magazine and they 
22 are quoting from that. 
25 MR. FIELD: Yes, but why is it used in this 
24 particular article by the newspaper the Journal of Commerce? 
25 


It is used in here to show Bordoni had something to do 
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with the tremendous losses at the bank in foreign 
currency exchanges. 

MR. SCHMEIDLER: I would point out the losses 
referred to as being disclosed were not in March but the 
disclosures referred to were in May and, similarly, I 
point out as to the timing of the quotation o1 indirect 
quotation as to investigation of the possibility of fraud, 
investigation had nothing to do w.'h the resignation which 
came well after such attribution. 

MR. FIEL That has nothing to do with his 
resignation, your Honor. The investigation by the Treasury 
official ev. uently relates to losses of unauthorized foreign 
exchange trading, which the article says Bordoni was 
responsible for. So that the whole article shows that 


a 


that again the timing is such that it is clear that the 
Bordoni was the one who was the major party libel for all 


the losses the bank had and in fact they may have been 
fraudulent. 


MR. SCHMEIDLER: 1 would submit that “unauthorized' 
contradicts the attribution of responsibility, that if 
Something is unauthorized you cannot Say that it was 
Samultaneously authorized, 

MR. FIELD: It is like saying a policeman shot 


a convict but he was unauthorized. The fact is he still 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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shot hin. 

THE COURT: Anything else? Is there any other 
party here? There was a fourth suit, wasn't there? 

MR. FIELD: There was no motion made in that 
Matter, 

THE COURT: Against whom was that? 

MR. FIELD: The Wall Street Journal, 


THE COURT: All right. 
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Be ae WoIiscerD, PD. Te 


This is enotnes of fore Jihel acticns con- 
menesd by olsantiff bescd noca articles concerning the 
affaien of the Pranelin Naticnal Benk ("Benk"), which 
refer to plaintiff's ralationship to, and resignaticn 
as a @ixcctor of, the Franklin New York Corporation 
("Frenklin"), the Bank's parent. The defendants in this 
case are the Washington Post Company, B. C. Bradlee, its 
Executive Editer, and Jack Tcan, the reporter who wrote 


the alleged libelous articles. 


Reference is wade to and familiarity assumed 
with tnis covrt's opinion filed this day in plaintiff's 
(1) 


action aqainst the Now York Times, since the parties 


agree that New York law is also appliceble here. While 


the substence of the articles in this case parallels 


in laneniage in som? respects and must therefore be ex- 


amine and passed unen inienindently. 
At insue in this case are two articles pub- 
lisliad by the Washinyton Post, one on June 22 and the 


(1) soerdoni ve lev York Sines Co., 74 Civ. 3168. 


(cece. ero 
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other on June 26, 197%. Mere, as in the New York Times % 
cuse, Plaintiff, without pleading special damices, al- 

leges the articles are libelous per se because they 

(1) cast aspersioss upon him in his calling, and (2) charge 
that he engaged in criminal conduct. Here, too, as to 

each publicaticn, four separate claims are advanced. 

Three, those that charge plaintiff was libelled in his 

calling as an expert in international monetary and banking 
affaiss, do not rely upon an innuendo; the remaining clain, 

° . . ' 4, 
Which charges the articles meant and were understood to : 
mstn that he had violated federal laws, relies upon an. :° 
innuendo. The Gefencents in the instant case move for ; 
judgment oa the pleadings on the ground that the complaint 

oa et 
‘ Ao BY 
fails to state a claim upon which relief can be granted. Jr 
are! * eee 2 

> « 7. x 
The June 22 Article - Claims 1 throudh 4 ea he 
t ” Ne eke 
The article, headed "Merger Plan For Franklin _ .* 37 

. ‘ sre iF “ok 
, Far Advanced," begins by stating that efforts are far: ig 
be oe 

advanced to merge “financially troubled" Pranklin vies eee 
. ‘ bs 4 ad 
Wational Rank with another New York bank or with a major = * ! 
&: a4 
zi 

English fintneial institution; that "the major matter 
. . 4 


that needs to be cleared up is whether the Federal Deposit eat 


In.vrence Corperation would assume substantial risk for 4 


2. 
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all potential Sosses that Love not yet been vneovercda.” 


The article then continues: 


“Cy Thursday, Franklin Naticnal, 20th 
largest in tha country, reported it lost 
$63 million in the first five months of the 
year, With $45.8 milliecn attributed to 
foreign exchange speculation, most of it 
unauthorized, according to the banks” 


The next three piragvaphs dec: 2 the nature 


of the contemplated merger, nam2 banks interested in the 


merger, and state that "“{i]n order to restore confidence ‘ 
: a 
in the bank, any arrangement would entirely remove mys~ i 
. vr 
terious italian financier wichele Sindona - no Franklins a 
{sic} major shareholder - from the scene, according to the 4 
. 4 
source." Piaint eff ts no. mentioned by name until the s 
f at 
seventh paragraph, and thereafter in the eighth, ninth and 7 
os tae 

tenth, as follows: . ‘5 PEP 
wet 
ret 
"Tt was also learned yesterday that . ohh Seem 
Carlo Bordoni, a airector of Franklin New oe 
york Corp., holding company for the bank, ee 
resiqnes at the board's request on Thursday ; eee 
although this has not been publicly announced. re 4 

5 te ot ae 
oats 
“nordcai, a Sindona intimate and in- 4 “iss, 
volved in multiovle hisiness enterprises in eo 
Sindena's far-flung financial web, was forme ,,, te ise 
exly a foreign exchange trader with an in- 4 "ey 
tecnatiooal reputation for the scale of his ~ 
spraulation. yi 

e 
3. ° 

cae 

. 
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"Boreoni has been eredited with 
organizing Franklin's foreign evchange 
@epartmtnt when Sindoaa purchesed 22 per 
cent of the bank's stock in 1972 and in- 
tro3ucing his own style of high volun > 
fo: eign exchange speculution. 


“Rordcai's exit follows the firing of 
a foreign exchange tradacr who [sic] the bank 2 3 
charged with falsifying records and hiding 
transactions. In addition, the head foreign 
exchange tradcr for Franklin and the execu- 
tive vice-chairman in charge of this area 
resigneds" 


Whe c-i izle then r.fexrs to the resignation of 


the Bank's chairman and chicf£ executive officer in the ine 
wake of a finaucial statement detailing the Bank's losses, 

‘ “ ¥2 

@iscuss_s merger prospects, and observes that the Federal “ 

Reserve Ppoard "is known Lo be reluctant to approve a situa- ~ { 

tion whore Sindona though Fasco [Sindona's personal hold~’ A 

X “’ rrr 

ing company] wor se the holding company in control of the . 4 

a po 

bank." ’ é ome ott a 


~ 


‘ 
1% 


Biel a eee een 


We first consider plaintiff's three claims that 


Pad 


he has boon disparaged in his business calling, as to which 


Salam. Tom teen int ee 


beatae 

nu innucndo is. relicd upon. The opening statement, ate ee ppl 

; ’ nA 2 

. , ‘ , ; ak. 

plaintiff rexigned as a director at the Board's request, -s 

by itself carrics no imputation of lack of integrity, nor Ga 
dows it cast anpaxssions upon his professional competence. 

’ ; : e 

3% 

4. ° Ries ay = . 4 

a i 

i 


‘3 r 
1 ‘ ‘ 
zeit ; A 82 
Opinion; Bordoni vs. Washington Post 
t 
“iis 
sidohiiphataet css ace ae ican Sd eaneniees Oe ERS eee ed esa scasce tame +e 


» 


ne request was based 


(4) 


,The article docs not suggest that t. 


upon any misconduct:, incompetence ¢- shortcoming. 


the next paruezanh quoted above, which ‘cseribes 
Bordoni's intéirite association with Sindona *a vast finan- 
cial enterovises ind states that Bordoni. vas formerly a 
e trader with an intcrnetional reputation 
for the scale of his speeulation in foreign-exchange, ac«:. 


not reflect upon his mxocessiona) com “tency or integrity. 


Close relaticaship with enothe: wiio is engaged in multiple Me 
Ps ; 4 
business cnutervrises or in a "f-r-f£lung financial web" se 
@o2s not cast aspexcion weer one in his business life. 50, ? 
ie cou 
too, tut one haus on international reputation for the : i‘ 
rs 
suale of his specvlaiion ia foreign exchange does not +j 
7 
Cenigrate his business stature. Speculation is a legiti-~- i 
, r 
mate activity engaged in by many, whether in stocks, bonds, i 
| (3) Hs Sa 
futures, commodities or foreign exchange. Absent a wee 


™ 
. 
—. 


chage of illegal or reprehensible conduct or incompetence, 


~ Res 


@) Gr. Nichols v. Item Publisncrs, Inc., 309 N.Y. 596 (1956):; 
Loudin v. Wonewk Airlines, Ine., 27 App. Div. 2d 517, * 
215 He¥.S.20 309 (lst Dey't 1966); Smith v. Staten Island 


, 


Rdvence Co., 194 Mise. 299, 87 N.Y.S.2d 847 (Sup. Ct. ? 
1°35), aff'd, 276 Avp. Div. 978, 95 N.Y.S.2d 188 (2d Dep't’ 
1950). 
(3) Lwveowiese v. Evoning Post Pub. Co., 10 App. Div. 30, 41 es, 

W.¥ 8. oS, GON (1096). e 


Se 
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¥ pis 


ee 


such activity dows not reflect upon one's professional 
(4) 


standing. No such charge is made. 


The follc*wing piraqravh sirates that Rordoal 
erganizce rranklin's foreign exchange depart ment and in- 
troduced his ovn style of high volune foreign-exchnange 
speculation. Responsibility for introducing a policy of 


foreign-exchange Spc aculation by itself does not disparage 


4 
one in his calling. The article nowhere suggests that 
’ ? 
ie 5 
the introduction of the i ninins ooaaenaitieiidl program wes n? 
> 4 a 
achieved or accompanied by improrer opted or dishoaesty. A 
ave % 5 ‘4 
Plaintiff, hevever, argucs that the earlicr ref~ 2 
ade 
erence to the heavy losses “attributed to foreign exchange ~ 
speculaticn, most of it w.uuthorized, according to the. “ £ 
>| 
uly 79 
bank," when read together with the statement of Bordent’s - .4 
‘et 
“ . t2 
"3ntroesucing his on style of high volume foreign “e> “change. 5 
4 * 
speculation," implies that the losses are attributable tu | 
R 3 aS ete { 
him ana thereby reflect upon his profess*onal competence. i 
. i eae ae eee oe e % { 
ae r ‘ 2s ; - ; 
(1) Ose Wino win the trusted ugviser to five ‘presi Laents os + 
enjoved a national and internat ional reputatica cis~ 
avased the title of banker and accepted that of Besc.~ 
Jatoyr, which he defined as one “who cbserves the ime. 
and acts before it oceurs.". Be Baruch, Raruch: ee ess. ‘ 
Story. 103, 217-16, 260 (1957); B. Maruch, Raruchiw =: i 
Publis veors 25. 31, 49, 220 ,1900). at. ae : 
‘ , : 
:* rd) b £ 
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TO rts Pre on ee ge eee a y 
But the language: of the article tuken alene contiins no 
; (S) 
such ehergye, mrisno such innucnio is plieadec, Indeed, 
$ even if such au innuendo wers pleaded, it would be unuwar= 
(6) 
ronted. The article neither states noc implies that 


plaintiff's aztiviiies ts a Bank Gixectoc, or his oryganiza- 
} tion of the foreign exchange department, were the cause of 
the Bonk's lesses. Introduction of a style of action is 
one matter; its implementation is another. The article 


noshere suggests that once the forcign exchange department 


: was organized, Bordoni pa. cicipated in any of the trans~ F. 
actions which resulted in the losses. Indeed, the state- fag 

mont. that most of the foreign-cnchenge speculation was 4. 

: % 

unauthorized points in another direction, particularly 4 

| when considered with the reference tu the discharge of 
the forcign-exchenge trader whom the Bank charged with 4 

| 
falsifying records and hiding transactions. ae ie ¢ 
| ; Wide 
| an Se 3 
¢ S24 
Thus the court concludes that. a fair reading of 


_* 


the article in context, giving full import to those por-.  .°.! 


< : ak 4 oo 
tions which mention the plaintiff, does not jus-ify the Mychigs 
¢ hee N 


aa eee 


(5) Lorduai v. hew York Times CO.-, 74 Civ. 3168 at ll n.9. 


(6) Sx Vracy ve Newsdry, Ince, 5 N.Y.2d 134, 136-37, 162 
NeY.S.Zd 1, 3-4 (1859). 2 
7. 
ty 


ee eee aoe 


Lied -¢ 
ed ?* 


“ 
| = 
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waa oe se rete ae ees see pce: ee ee emer me : cctey 
three cliins that the article is Lilelous per BG. More= 
over, the Cefect in those cluims vould not be cured by 
an allecgition of innuci@o that plaintiff was responsible 
for the foreign-schange loss25. 
The fourth claim, wnich relics upon an innucneéo 
that the article charged Bordoni with violation of federal 
erimina) laws will be considered with the same claim as 
t the Junc 26th article, since the claims are pleaced 
in hace verba. 
The June 26th Article - Claims 5 the ough 8 a 


This erticle is headed “Deals Aimed at Profits 
For Franklin." The first eleven of the sixteen para- 
graphs of the article make no reference to Bordoni. They 


begin by revorting a statement by federal inves‘igators ance 


that Sindona “may have directed foreign exchange transec~ 


a 2 
Cy as 


tions to Franklin in 1973 and early 1974 from other foreign & 


. ° re * . 
banks he controls in order to guazantee a profit for Mx) 
. , * , 
Franklin." After referring to the losses during the first i Nes 
p “pee 
{five months of 1974 attributed “almost exclusively to un- 
. : Si. 
* 
authorized tracing and ialsified transactions," as inde- + 
° Lan 


nendmne Of the "profitable foreiqn exchange business directed 


8. eh aa 
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UMP ies TOD Eg Ne ite ee ER A ne 8 RC re * 
in,” the getiele ceat inner: 
"Hen Sovee: Said the. the fore ign c= 


en txyedus natoun fer Fi sulilin with ober 


‘aan borden interacts earned ti.2 beni «en 


autenwitie prorit hbeeauss bic tre navetions bteok 


pls 


en zt a favesahble cute independent of the 


actus.) foreign exchange warket ‘gate. 


illie 


"Ne addod that there might be nothing 
gal. in apy of this as far as Franklin is 


conearned, but said he cid uot know if the 
partie: involved on tie other side of the 
forcign exchenus trades with Pranilin lost 


mone 


vy or of fsuc potential lesses with other 


2 


currency transncticns." 


Yhen follows a deseription of foreicn-cexchinge 
ts > ~ 2 


"Poreian emxehange transacticns are 


hasicelly creeulaticns on the future move- 


o 
men 


fue 


ure dawivery of a 

in the hopes chet it will go up. He will >) 
sella currency <9 

expectatioa it wilt go dovne In either casc, 
he imkes a rrofit. If a currency moves con~ 

trary to exr2ctaticns, jt produces a loss. 


saic 
ms 


“s of cucreneins. A trac:r will buy for 


currency at a-set price 


hn a future delivery in the 


“One tep bani: regulatory official today : 
1 foreign curvency speculation was ‘like ri 


shocting crap:.'" i.e 
Se ° ‘ i 
Yhe article continues that the Bank earned : 


<ttey) In foreien exechanse in the previous year 


imaovdnaiely scanty por cent of the Bank's profits 


9. 
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the yerr, and thet the "spe and the Comptroller of 


i ency re 
Currency a 


the result of business deliberately shunted Pranklin's 


by Sindona's 


inventigating ho much of [Shose profits) 


4 " 


other bar's and business interests. 


fhe first menticn xf Bordoni is in the twelfth 


paragraph, followed by reference to him in the next three, 


as 


follcis: 


The s 


2° 


ource confirm2d that ttr.e 


Comptroller was looking into the involve- 
ment of Carlo Bordoni in Pranklin's foreign 
exchenge op2ratiens but said this was not 


related to 
related to 


misevaluations of transactions 
recent losses. 


“RBordoni, a former foreign exchange 


trader who 


is involved in many of Sindona's 


business cnterorises, including the Milanese 


banks, was 


york Corp., holding comeany for the bank, in st 
1972. ile resigned from the board lest or et 


Phursday with no reason given. sist ty 


“Bordoni today denied he resigned at ?° + 
the request of the Franklin board and said 


he was not 


transactions which led to the Franklin losses, 
Dow Jones News Service reported. ea 


“pordoni is credited with organizing “: °*. 1° {%.> 


Franklin's 


put on the poard of Franklin New 


oot 


involved in the foreign currency ye 


>’ ¢ 


forrzicm exchange operations in 1972 


and introtucing the high-volume speculative bas 


style he h 
obrervcers 


as leen neted for, and which some , 


feel got the bank into trouble. 


on 


- 
a 


siisieseinbemnnaiimionaal 


a eee 
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"An dinventic--t ion iby the Comptroller 
into whether possible frand was involved in 
the recent foreign exchange losses i165 con= 
tinving, accordiny to a source, and includes 
everyones ‘from the newest employee to the top 
of the Lank.' The invrstigation into the 
whole foreign currency matter by the Comptroller 
is expected to wind up next week.” 


Plaintiff here, too, asserts four separate 


Claims: in three, that the article defames him in his 


calling, and in che remaining claim, where he relies upon 
an innuendo, that it implies he violated federal crimincl 


laws. 


As in the instance of the gune 22 article, 

plaintiff£ urges that since the article was intended to 
make an impact wpon the business comaunity, the court 
shovld interpret it as a banker, businessman and profession~ 

| (7) i 
al wovla intorpret it. So viewing it, and considering 
the article in its entirety end giving words their normal 
and rational mtaning, the aexticle is not libelous per se. 
Plaintif£s vwoints to ne cprcific iters in the article which 


suproct hin cnnres Sunt they ingye¢n his compet:mey, 


hoassty or integrity in his profe .sientl calling. 


(7) Cities; Sedliven ve Dudlv Mires, The., 232 App. 
250 R.Y.G, 420, 424 (Ist. wap't: 1vsl). 
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references to his being a former foreign-exchange trader 
his associat ron with Sindona enterpr ises, his requested 
resignat.ien, his orqanization of Frenklin's foceign es~ 
change eperation, and his intsoavel ion of "the higa-voluce 
speculative style he has yoted for," arc no more de- 
‘amatory than thea substantially similar statements in the 
June 22 article. The added reference that some ohservers 
felt that the high volume speculative style he jntroduce4 
"got tie bank into trouble" is not by itself libelous per 
ge. As already noted, the article does not state or ims, 
that follewing the establinlment of the policy, Bordoni 
played any role in any of the foreign-exchangce transacticns 
which yesuited i... the losses. There is, of course, no as~ 
gurence Of ,uccess in any morket purchise , and the fact 
that losses are cuctained in the execution of a program 


’ 

! 

3 

does not stamp the soitiate:: as incompetent in his calling. \ 
So, too, the references to the Comptroller ‘ 


Gmexal's “looking into" veesdoni's involverent in Franklin's’, 


{ 
foirclepe ache nd? operations, ani to a ceatinuiny investiga | 


w 


' . 
‘ 


4 

t 

; Piel vem I 

tion by the Couptrelter into oces ible fraud in connection .§ 
4 ‘ : : et 
with the recent foreign: exchenge losses, which investiga “\; 
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{jon jneluded everytine “peor the nevent employce to the | 
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top Of the bank," do not cast aspersiong upon the Alaing d 


tiff in his business calling. The Comptroller was cn- 

gaged jn the performence of his duties, and a statement 

as to the scors of his inquiry and those who may coma 

within its emorace, without more, does not impugn plain- 
(8) 

tiff's business competency or integrity. Moreover, 

the article contains no statement that Bordoni is charged 


with a crime or that charges against him are under con- 


sideration. To told libelous-.per se a statement that an 


authorized agency was “looking into" Bordoni's involvement 
g 4 g 


in Franklin's foreign-exchange operations, the proper sub- 


oe 
‘ 4, ot Utine A 
; ‘ sos 
ject of officiel inquiry, would result in sterile news ne 
: ssf ¢ 
reporting. oA ee ee ay 
; “ig gts +5 ; we 
ca 
& pe 
The court concludes that the three claim: br 
~ . 
which allege the article is libelous per se in that it = 
X 
. t a 
reflec} on) plaintiff's business competency and in- “Ma! 
wee 
‘egrity afford no bisis for relief and must be dismissed. it 
‘* % . 
: eT att, 
es : a) n> ee 
The xcicrining clain Ivised wpon the June 26th + peees 
‘ wats tbe 
, t 


“4 


article alles. in heeec verba the inunuendo advanced with | 


respect to tie June 22nd article - that Ly the article thes’ 
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defendents meant and were understood by persons reading 
it to meen that Bordoni hed participeted ju cYijiminal acts 


in violetion of federal banking and other laws, including 
disclosure requirements to which publ.ic and banking cor= 


Bank are subject. Therc 


poratioas such as Franklin and the 


is nothing in either art icle Valk sesvities the asserted 
innucndo or that i. zapsble of the weaning plaintiff as- 
cribes to it. As indicated above, there is no charge 
that plaintiff or any other person violated the federal 
banking laws, failed to make disclosures required by law, 


engaged in cximinal conduct, or even was suspected 2f 


having engaged in crininal con@uct. There is no sugges~ PhANe 
| 
tion, much less any s!atement, that Bordoni had any ag 
responsibility for Frant:lin's compliance with the dis- “ 
: 7 
me 


elosuce lews. To infer that the articles charged plain- 


* ht 
tiff with participating in criminal. acts is to enlarge 4 - 
inpecnissibly vyoa the plain meaning of the language used. ° * 

4 
In tha inoetonse of these avvicles, as in that of the New ee: 
‘ ' ry 


York Times case, where the seine innuendo was pleaded, the-.’, 


- 


asst 


conclusion is compelled that "tha pleaded innuende is 
p 


i »f Ms 

: ; ; . i oe * . aides 
strained, unressonabie and unjustif€ied.' It does not ‘a 
’ 4 

explain any statement iu the article, but adds an ‘entirely 4 
. Nee ‘ 
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: new dnd independent thov git that €inds no support bin . i 
(4) , ot 
the «rtyjcle."” 


Tho defenadents' motion ta dismiss the 


complaint for- failure to state a claim is granted. 
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EDWARD WEINFELD, D. J. 


This is one of four actions commenced by 
Carlo Bordoni against various publications charging 
that he was falsely libelled by news articles concern~ 
ing the affairs of the Franklin National Bank (“Bank"), 
which, among other matters, described the circumstances 
of plaintiff's resignation as a director of Franklin Now 
York Corporation ("Franklin"), the Bank's parent. The 
defendants in this case are the New York Times, A. M. 
Rosenthal, its managing editor, and John H. Allan, the 


reporte:x: who wrote the alleged libelous article. 


Plaintiff's complaint alleges he is an acknowl- 
edged international monetary, banking and financial ex- 
pert. It sets forth four separate claims, none o* which 
pleads spzcia). damages; rather, plaintiff relics upon 
allegations that the article in question is libelous per 


se and is ectionable even without an allegation of special «,. 


‘y 
damyes. Whe defendants move to dismiss the complaint on “7 = 
rf ; - hes 
the grouncs that (1) no statement defamatory of plain&ies, | ~ ss 
eS s. 
js contained in the article, and (2) even if such a statc-’’ ‘ 
: ilk, me ,. ey 
ment is found therein, under New Yerk's "single-instance" e ny 
4 , . . , 
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rule the complaint is deficient hecause of its failure to 
\1) 
plead special damages. Thus the essential question is 


whether the article is libelous pcr se. 


As a general rule, a writing or printed article 
is libelous per se -- that is, actionable without allega- 
tion or proof of special damages -- “'if it tends to ex- 
pose a person to hatred, contempt or aversion, or to in- 
@uce an cvil or unsexyery opinion of him in the minds of 
a substantial number of the community, even though it may 
impute no moral turpitude to him'.. . for] tends to dis- 
hese a person in th way of his office, profession or : 
(2) coat he. 


trade." So, too, a writing that charges the commission 


(3) : ost 


of a crime is libelous per se. re SSR 
oe 

The alleged offending article, which was pub- $y 

aig 

lishcd in the “ew York Times on June 24, 1974, reads as ag 
if 

follo's: - 4 
78 

‘-f, 

a amen Sn RN RN CBRN RNR: bier parte nf ; wae ‘ +4 
(1) Jvxeistiction is cro:ied upon diversity of citizenship * 4: 
and the porties sqrec Lew York law applies. +9 

fi se 


(1986), cucting Mencher v. Chesley, 297 N.Y. 94, 100. 


(2) Michel: vw. Ttem Publishers, Inc., 30° N.Y. 596, 600-01 “ipeatl 
(1917). Acsoved, Brany v. Mewacav, Ince, 5 N.¥.2d 134, 


256-26, 32 No.8. By FF (UO59)« ba, age. 

tre ay & erat 

(2) Jordan ve Geeie, 70 Xo. Div. 24 773, 247 N.Y.S.2d 659 Wide 
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“A directer closely associated with 
Michele Sindona, the Italian financier 
who is tha biggest sharcholder in the 
Franklin New York Corporation - the parent 
of the Pranklin National Hank - is resign- 
ing from the board of the holding company. 


“The man leaving the board is Carlo 
Bordoni, a Milén banker and director of 


.Pasco International Holding, S. A., who : 


played an important role in pushing Eran <lin 
into foreign-exchange trading in a major way. 
Pasco is a Luxembourg investment company 
owned hy Mr. Sindona. 


"It was in foreign-exchange trading 
that FPrenklin lost $45.8 million during the 
first isve months of 1974, Franklin disclosed 
last Thursdey in a long-awaited restatement 
of its carnings. The foreign-exchange loss 
was part of a $63.6 million over~all. loss re-« 
ported by Pranklin for the five months. 


“Changes in Management. 


"With Mr. Bordoni's resignation, 
Franklin's management in foreign-exchange 
trading has changed almost entirely. ' 


"At the time Franklin's forcign-ex- 
chanse losses were anncunced, Peter R, 
Shaddick, executive vice chairman and head 
of the hank's interneutional operations, 
resigned. Andrew N. Carofalo, vice presi-~ 
dent and mintgqur of the bink's foreign- 
exchenge trading desk, resigned a short 
time latex, 


"Donald Envrich, a foxreign-exchange 
tradi: with the rank of assistant casheir 
{siec], wes 


cismissea hy tha bunk when the 
foreigqn=axchinge Losses were first dis- 
closed. 
3. 
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"Then Prankht n hired Hdwin A. Reichers, 
a forwer senior vice president of the Pirst 
Kational City Punk, as an executive vice 
president to rcorganize its international 
currency trading operation. 


"Whether the Rordoni resignation was 
merely aw part of this forcign-exchange 
housecleaning or part of a downgrading of 
Mr. Sindona's influence at Franklin could 
not he determined. Mr. Sindona was not 
present at a Franklin bo2zrd meeting last 

ursday, but his absence was not unusual. 


"Mr. Sindona has agreed to add as much 
as $50-millicn in new capital to the Franklin 
New York Corperation as part of a plan an- 
nounced May 12. The plan was originally de- 
signed to increase the capital of the bank 
by that amount. 


"In the Franklin's release last Thursday, 
however, Harold *. Gleason, then chief execu- 
tive, stated thuc the money raised by stock 
sales would not be funneled into the bank but 
would be retaincd by the Franklin New York 
Corporation to meet the obligations of the 
parent comnany. 


“Rarr Succeeded Gleason 


"Mx. Gleason resigned last Thursday as 
chairran, president and chief executive of- 
fices;, jut he remined a director and also 
retained the title of exccutive vice chair- 
min. Joseph W. Sarr, former Sacretary of 
the Treasury, took over imesdiately as chair- 
man, president “nd chief cxecutive. As 
chaisnen, of course, he is a member of the 
hoard of directors. 


“Pranklin Now York Coxporation has 
$35-mi Viien of 7.30 per cent publicly hold 
notoes outstanding, and jl also hits a : 
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$30-million demand loan from the Manu- * 
fact-urers Hanover Trust Company. ‘The eb 
publicly held notes mature in 1979, and ’ 


the bank loan comes due in 1977. 


"To raise $50-million, Pranklin New 
York has disclosed plans to make two stock 
offerings ~- one prior to Feb. 21, 1975, and 
the other before Aug. 21, 1975. Mr. Sindona 
has agreed to purchase any shares not bought 
by other stockholders, 


"Sindona Has Loophole 


"In its release Thursday, Franklin 4 
noted that Mr. Sindona's obligation to pur- . : d 
chase wnsubscribed shares in the two pro- ; 
posed stock offerings was subject to a con- 
tinuation of the bank's normal butiness and oa 


also to an absence of lawsuits. << 
; roa)” 

“This loophole, coupled with Mr. a 
Bordoni's resignation, heightened the im-= Pars 4 
pressica that Mr. Siudona might be withdraw- Se. 
ing - either by plan or from pressure from Pn RS 
the regulatory authorities - from Franklin. + Se. > 
4 ‘ re y04 

"According to a published report in The .. "| ae 
Washington Pest, efforts to merge the : "ees eee 
Franklin National Bank with either another ot AG 
.New York bank or with a major English finan- =. at 1 
‘cial institution ‘are far advanced.’ aif AA | 
ae sail. 
"Source is Quoted : Je ted 

. ° : We" o. ? 

"The report, quoting ‘an authoritative gee Sec 
sources,' [sic], said the major matter that re Be oe 4 
ne-ded to be cleared up was whether the he tase 4 
Federal Deposit Insurance Corporation would . cb tee | 
ssuma substintial risk for any potential rs ‘ 
losses that have not yet been uncovered. ape fics 
"Mr. Gleason, hewever, on Thursday : mee | 
Sticed; ‘Neither the bunk nor the corporaH '""". ace 
tior [is] presently a perticipant in any’ ¢° pe 
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est in the bank. ' 


ment of Thursday.* 


"Wille Denies F,D.1.C. Pole 
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negotiations involving a merger, sale of 
assets or other dispositior of any inter- 


“Asked yesterday about the possibility 
of any merger plan's being ‘far advanced, * 
Arthur G. Perfall, senior vice president of 
Franklin, replicd: ‘we stand by our state- 


"Prank Wille, chairman of the Federal 


Deposit Insurance Corporaticn, denied 


‘categorically’ that the F.D.I.C. +3 par~ 


a 


ticipating or had participated in any dis- 


cussion of a merger or sale of Franklin 


asscts. 


"4x, Wille, who was at Sea Island, Gade, 
at a convention of Georgia bankers, said 


the £.D.1.C. was being kept informed also 
of what the Federal Reserve Roard and the ° . 


Controlicr of the Cusrency were doing. 


“what we're all waiting to see,* Mr. ‘ 

Wille said, ‘is the public reaction to the ! 

yestated carnings and the management changes.'" 

Essentially plaintiff charges that the above ane 
. O47 
article is libelous per se in two respects: (1) that it " 
+ 
defames hin in his business reputation, professional comn- > 
é $ 
petence end stending as an expert in international finan- 3 
¥ “3 : Se “J 
cial agvfaixs, and (2) that it intimates he had participated (3 
wee. San 1 f 


jn eriminal acts in violation of federal banking and 


laws. 
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As to the first charge, that the article a 


libellcd him in his business calling, the plaintiff 
contends this appears from its very language, without 
any innuendo. In this instance, he alleges three 
separate claims. The first, in addition to alleging 
that the artiéle falsely impeached his professional 
compstence and integrity. further charges that the de- 
fendant publisied it with knowledge of its falsity. The 
second claim substantially repeats the first, but al- 
leges that the article was published in reckless disre- 
(4) 
gard of the truth. The third claim substantially re- 
peats the first two, but omits eny charge of knowledge 


of falsity or recklessness. 


With respect to these three claims, the complaint 
does not specify those statements in the article which 


plaintiff contends injure him in his business or profession, ; 


or impute to hii some quality “which would be detrimental, 


‘ 3 
or the absence of son ane lity which je essential to the =" 
“ 

success ful. carryiny oA Of het office, profession or trade." '» 
. -2 

; oe 
ate °F . 4 

mi : ted) 

(4) Listed? as the bu -t}) « bade in the complaint. anbers 
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Since the libel complained of is with respect to plain- 
tiff's Business competence and integrity, it must appear 
that the article charged the plaintiff, in effect, with 


being “ignorant, incompetent, [or] incapable in his 
(6) 


calling," or otherwise impugned his professional stand- 


ing and intcyrity. 


In determining whether the article is defama- 


tory, it must be read as a whole, and the words used yiven. 


their natural import, and their plain and ordinary mean- 
(7) 
ing. So reading the article, with special emphasis on 


e 


those portions which refer to plaintiff, the court con- 


cludes that ihe naked words of the arcicle standing alone . 


(8) 


are not libalous per se. ena Si 


 ” % 


The article starts with the statemnt that 


(6) Amelkin v. Commercial Trad. Co., 23 App. Div. 2d 830, 259 


$e On 
7. os 
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W.Y.S.2G 396, 398 (lst Dep't 1965), aff'd, 17 N.¥.2d 500, 


267 U.Y¥.S.2d 216 (1966). 


(7) Novenber v. Time, Inc., 13 N.¥.2a 175, 178-79 (1963); 


O'Counell v. The Press Pub. Co., 214 N.Y. 352, 358 (1915);! 


Morrison v. Smith, 177 N.Y. 366, 368 (1904); Scheinblun 
v. Long Jslond Drily Peess Pub. Co., 37 Mise. 2d 1015, 
N.Y.5.2d 435, 4394 (Sup. Ct. 1962), aff'd, 239 N.Y.S. ‘soak 
(2d Dep't 1952). 


(8) Seq Wracy v. Newsday, Inc., 5 N.¥.2d at 137; Reoux ¥. 
Slane Palle roast Co °* tL App. Div. 2d 919, 203 N.¥.S °° 
497, 498 (3a Dep't 1960). % 
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Bordoni, a director closely associated with Sindona, the 
largest shareholder in Pranklin, is resigning from the 
Board -- a commonplace event in daily corporate li‘e. 

The article continucs that Bordoni “played an important 
role in pushing Franklin into forecign-exchange trading in 
a major way"; thi.. it wes in foreign-exchange trading that 
“Prank1lin lost $45.8 million during the first five months | 
of 1974," which loss was part of a larger loss reported 
by Franklin for that period; wae with Bordoni'’s resigna- 
tion "Franklin's management in ariabidclidinicnas trading 
has changed almost entirely." Then follcws a stacement 
that two officials who had becn respectively head of the 
Bank's international operations and manager of its foreign 
exchange triding desk, had rasigned at about the time the 


foreign-exchange losses were announced. The following 


¢ 
' 


paragraphs refer to the dismissal of ona of the Bank's gly 


ee en: 
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a hte 

foreign-exchange traders when the losses were first dis- 4 

; J de +e 

closed, and to the hiring of a new executive vice presi= ne 
dent "to rcorganize its international currescy trading ro 

Ped. in a 

operation," and the article continues that “[w]hether the * ‘4 

: Sain 

Rovdoni revianation was merely a part of this forcign-@x- “om 

chinge housecleaning or part of a davagrading of Mre"' *). i 
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Sindona's jJafluence at Eranklin could not be determined." 


Plaintiff places heavy store upon the foregoing 
as reflecting upon his ability and expertise in forcign 


exchange monctary matters. He emphasizes the statement 


that i: was plaintatr “who played an important role in 


pushing Franklin into foreign-exchange trading in a major 


way." But this is to fragmentize and dissect the article 


rather than to reac it as a Whole and in context. Indeed, 


for a @irector of a corporation .o urge, even in a strong 
way by force of his individual influence, 4 policy upon 
fellow directors dows .not reflect upon one’s professional 


standing or competence. It is the legitimate exercise of 


a dir ctor's function, whether he is an inside or an out- 


4 

* . 

side director, as plaintiff describes himself. Foreign- " 
exchange trading is lawful and riy result, as in the in- ss 
: “ei 

stance of any other typ? of investment, in either profits 5 
> 

or losses. The article itself suggests the Bank's continu- 
ation in forcign-exchange <cading by the reference to the % 
hixiny of an executive vice president to reorganize the B.: 
Rank's intern:tionel currency trading operation. Me re 


ats. 4 { 
° ‘ % 


to ica the Benk's substantial losses in foreian-exchange 
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trading is not borne out by a fair reading of the article 
, 
in EPR. While it is true that the bank's policy 
of engaying in foreign-cxchange trading in a major way 
may be attributed to plaintiff, the article does not state 
or imply that he manaqded the Bank's foreign-exchange trad- 
“dng or played any’role in the actzal transactions which re 
sulted in the losses. To the contrary, the references to 
the resignation of top officials of the Bank in charge cf 
its foreig. - change program and the dismissal of a fcreign 
exchange trader suggest it was they, if anyone, who were 
(10) 

responsible for the losses. 

Finally, giving full sway to plaintiff's allega- 
tions in his complaint as to his baci.g-ound, prestige and 


2 


(9) As already observed, no innuendo is pleaded as to the 
claims alleging libel of plaintiff in his calling. A 
such innuendo siould have been pleaded. See Kimmerle 
New York Evening Journal, Inc., 262 N.Y. 99, 101 (153 
Morrison v. Smith, 177 i.¥. 366, 369 (1904); Cole Fic 
Royow, Inc. v. Carl Ally, Inc., 288 N.¥.S.2d at 562; 
Reouwx v. Glens Fal)s Post Co., 203 N.Y.S.2d at 498; 


Lasky v. Keaton, 285 Apr. Div. 1121, 140 N.Y.5.<a $2 


(Ist Dep't 1955); Yenkers R.R. Vv. Herald Statesmin, 
248 App. Div. 633, 268 N.Y.S. 266 (2d Dep't 1936), : 
273 H.Y. 54). (1937); Kuster v. Press Pub. Co., 8C Az.. 
Div. 615, BO N.Y.S. 1050, 1051 (lst Dep't 1903). .: 


. 
(10) Fer the applicable standard in determining whethe> 
auendo in varranted, see note 16 infra and accor 


text. » 
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standirn3, even if the article were read to defame plain- 
tiff, the conplaint must be dismissed under New York law. 


Through the years Rew york has adhered to the “single- 


instance" rule first enunciated by its couy’3: in 1811 in 
(.1) 
Foot v. Brown. There it was held that charging an at- 


torney with ignorance or unskillfulness in his handling of 


a particular case was not actionable in the absence of a 
(12) 
plea cf special damage. The continuing vitality of 


the “single-instance" rule was reaffirmed by the New York 

(13) 
Court of Appeals in Novembsr v.- Time, Ince, where the 
court noted: 


“(T]he rule still holds that language 
charging a professional man with ignor- 
ance or mistake on a single seeasion only 


and not accusing him of general ignorance ; 
or lack skill cannot be considered de- sete tay 
famatory on its face and so is not actionys 4) ee 
able unless special damages are pleaded." ., : “« 
> , 
fe 


The single-instance rule was applied recently | 


a 
i ae 
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4 sacs enemies an AE <a Mes 
~ (21) S Schns. 64. SR | 

(12) Son alsa Twiggar ve. Ossining Print. & Pub. Co., 161 App. 
. al "es - ‘ - -~ . t 
Div. 7ic, 1dG K.¥.S. 529 (24 Dep't 1914), appeal dic- 3 
mis:.cd, 220 .%. 716 (1917) (charging dentist with tn ‘ 
Silifel werk on a patient held not to state a clai:. ia 
tho eahseace ef an allegation of special damage) .«. =I 
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in a case that parallels the instant one. There plain- : 
tiff, the publisher of an investment advisory service, : 
i charged that the defendants circulated in the financial 
community and among members of the investing public a 
monthly magazine which contained an article stating that 
plaintiff had recommended a stock which had declined in 
value -- that "the stock is running backward." The 
Appellate Division reversed an order of Special Term deny~ 
jing dismissal of the complaint and granted summary judg- 
(15) : — 
ment to defendants. The court noted that the article 
consisted “of the sardonic recital of what at worst might. 
be considered a single instance of mistaken exercise of 
business judgment on plaintiff's part, without any impu~ ‘ 
- tation of fraud, deceit or malpractice," and held that oa 
oy 
the complaint did not state a cause of action in libel by y 
. ‘ A 
; 2 te $i, Ee 
any applicable standard. : c.. sees meer 
2° ae 
sot ' , ae | 
Plaintiff contends that the "“single-instance" diye 
. ? 
rule is in@pplicable upon a claim that the article charges . 
| wi 
him with more: than one error with respect to the Bank's , ty 
° ' a4 
° 4. % 3 
| forreign-euchinge trading -- that it charges "plaintiff's ._ be 
sos a ene ‘ 
“Baile 225% 
ne eR nN Te an 2 He! }3s s 
(15) Arneid Bernhard & Co. v. Finance Pub. Corp., 32 App.” 
Div. 2 SIG, 299 NvY.S.2d 740 (Ist Dep't), affid, ‘ 
N.Y.20 712, 307 Ni¥.S.2cl 220 (1969). ot Sak 
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policies and practices over a course of years involving 
a nyriad of foreign currency transactions conductcd on 
behalf of the Bank resulted in Franklin National Rank's 
suffering losses of $45 .8-million which in turn brought 
the Bank to the brink of financial disaster." However, 
this contention is without substance since it disregards 
the plain language of the article. As already noted, the 
article does not state or imply that Bordoni played any 
role in the actual foreign currency transactions which re- 
sultea in the losses. What it does state is that he played 
an importent role in pushing Franklin into foreign-exch2ngeé 
trading. This wis single advice or advocacy of a single 
policy of investment to management. The article does not 
directly or indirectly state that Bordoni thereafter en- 2 
nea. Mec 
gaged in or directed any of the transactions which ef- 
fectuated the foreign-exchange trading policy. — } 
' a j 4 
a 
a’ 
The court concludes that the article docs not . 
ere Te eee i ai 
defare the plaintiff in his calling, and even if it did fags: 
coe” 
; $ 
gag 
call into dutstion his business judgment: in advocating ey 
‘at 
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here rewains for consideration the claim 
wherein plaintiff£ relies upon an innuendo to support 
the charge that the article is libelous per se in 
charging that he participated in criminal act;. Under 
this claim it- is first alleged that it is well known in 
tise financial comnunity that Franklin is a publicly owned 
company whose stock is traded cn the New York Stock Ex- 
change and is required to file periodic reports with the 
Exchange and various federal regulatory agencies. Then 
it is further alleged that by the article the defendants 
meant and were understood by persons reading “— mean 
that Bordoni had participated in criminal acts in viola- 
$4on of federal banking laws and requlations, including 


but not limited to disclosure requirements to which public 


? 

and banking corporations such as Franklin and the Bank i. 
are subject. 7 i pea 
-)) 

‘cc 

ALG , ee 
Plaintiff pexforce resorts to innucndo to sup- iH 

A 
port this claim, cinco the article makes no reference to Hg 
ex 

evimine acts by him or fer that matter by any other per- “4,* 
; “® 
nn te . ‘ ts 
son nansd in the article. To sustain the innuendo, plain-. + 
bait aes erode 
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"Sindena Has Loophole 

"In its releace Thursday, Franklin 
noted that Mr. Sindona's obligation to 
purchase unsubseribed shares in the two 
Proposed stock off ‘orings was Subject to 
a continuation of the bank's normal busi- 
ness and also to an absence of lawsuits, 

"This loophole, coupled with Mr. 
Bordoni's resignation, heightened the im- 
pression that Mr. Sindona might be with- 
drawing -- either by plan or from pressure 
from the regulatory authorities -- from ‘ 
Franklin. 

3 


Based primarily thereon, plaintiff contends that the 
article suggested that the “regulatory authorities" were 


investigatine the activities centering about the foreign- 


exchange lc ses, Which, so the argument runs, the article. 


attributed to Bordoni, and that the authorities were : 
be} ; ’ 
exerting pressure on the Bank to sever its ties with both a 


Borrdoni and Sindona. The argument continues that “[biy 
innuendo, therefore, the article stated that Bordoni may 


have been involved in some kind of fraudulent criminal acs 


ete 


tivity jn conacetion with such losses." This is stretching 
hike : 
an innuendo beyond its outer limits, . Ria “4 

‘ ’* r “ 
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It: is for the court to decide whether the ? 
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article: is cipuble of the maaning aseriscd to it,and, 48 , . 
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| | ~ (16) 
, it is not, then innuendo cannot make it libelous. Tt 
y dozs violence to the ordinary and natural meaning of the 
t 
languaye quoted above, read in conjunction with the re- 
mainder of the article, to say it is reasonably susceptible 
to plaintiff's interpretation. The innuendo that plaintiff 
participated in or committed criminal acts is unwarranted -- 
(17) 
it is "strained, unreasonable and unjustified." Accord- 
ingly, the claim base pon innuendo is also dismissed. 
Dated: New York, N. Y. Ls 
| July 15, 1975 ttn A HA 
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NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YO" 


CARLO BORDONI, 


Plaintiff, File Number: 74 Civil 3169 
(E.W.) 
-against- 


WASHINGTON POST COMPANY, JACK NOTICE OF APPEAL 
EGAN, and B.C. BRADLEE, 


Defendants. 


PLEASE TAKE NOTICE that the plaintiff herein, 
CARLO BORDONI, hereby appeals to the United States Court of 
Appeals for the Second Circuit from the Order and Judgment 
dismissing the Complaint entered herein on the 7th day of 


August, 1975. 


Dated: New York, NY 
August 23, 1975 
DI FALCO FIELD & LOMENZO, ESQS. 


py? Ae a 


A Member of the Firm 


Attorneys for Plaintiff 
605 Third Avenue 

New York, NY 10016 

(212) 986-2434 


WILLIAMS CONNOLLY & CALIFANO, ESQS. 
Attorneys for Defendants 

1000 Hill Building 

Washington, D.C. 20006 

(202) 331-5000 


